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Child Trafficking in India: A Study on Forced Labou r

“Global supply chains have transformed many livesthe better - but not always without costs. Clotliesd,
smart phones, jewellery and other consumer goodshbeay, wittingly or unwittingly, the traces of expédion.
Gleaming new skyscrapers may owe some of their ghithe sweat of bonded laborers.”
Antonio Guterres,
United Nations Secretary General

Salma Begum Laskar®
Dr. Umesh Kumar?
Introduction
Whenever a state moves toward development soms aodl pushes are experienced by it.
Some problems emerge while some accentuate. lrdiarocracy is one of them. Among
some of the pressing social problems faced by atiom, the problem of trafficking of
children deserves a special mention.

Children are most important assets of any naticcabse they, as future citizen, shape the
destiny of the nation. Childhood is the most presistage of a person’s life. The required
human resource development will take place onlghifdren are given required opportunity
for proper growth and development and if they amgeted against abuse and exploitation.
Children due to their tender age are most vulnerdabl abuse and exploitation which
ultimately hampers the development of any nation.

Trafficking of human beings is one of the most diesigle forms of violation of human rights.
Trafficking clearly violates the fundamental rigbtlife with dignity. It also violates right to
health, right to liberty and security of persomghtito freedom from torture, violence, cruelty
or degrading treatment. In its widest sense, tiffig not just includes exploitation of others
or forms of sexual exploitation, but it also inchsdforced labour or services, slavery or
practices similar to slavery or trade in human geifior removal of human organs. At
different points of time and place, multiple abusel abusers are located constituting the
organized crime of trafficking.

Children are trafficked for various purposes ané &eing exploited by the ruthless

traffickers. Problem of human trafficking (espelsiaChild) has been emphasized since the
decades and has become third international luerativminal trade next to arms and drugs.
With no freedom of choice and options for a lifettwidignity, these helpless children are
trafficked and exploited forcing them to lead @& Idfrippled with indignity, social stigma, debt

bondage and a host of ailments including HIV/ADS

1 Research Scholar, Department of Law, Assam University, Silchar-788011.
2 Assistant Professor, Department of Law, Assam University, Silchar-788011.
3 Mamta Raolaw relating to Women and ChildreBasterrBook Company, Lucknow (2010).
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The problem in dealing with the very complex pheeaon of child trafficking begins with
its very definition of child. There is no staticfuion of child and it has become very
difficult to tackle the issues related to childfficking. The definition of child varies with
different legislations. After going through variolggjislations and conventions, child can be
defined as a person, whether boy or girl, undehtegn years of age and is unable to
understand the nature and consequences of the act.

Child trafficking is a multifaceted phenomenon agxists in different forms like sexual
exploitation, illegal activities, forced labour, tertainment, adoption and marriage. In
contemporary times, child trafficking has become @f the most visible, rampant and
complex problems of our society and it will conénto be more acute in future also till its
total elimination. Participation of child in work not a new concept particular to this modern
era. It has existed in different forms in every isc throughout the human history.
Employment of child cuts across the geographiciasooational and religious frontiers and
has become an established practice in all counttiess really shameful for human
civilization that even in the 21century one group of children play in computer aof
internet while another group of children work dsdar against their will.

Gabrial Mistral, the Nobel Laureate said, “We auwgltg of many errors and faults, but our

worst crime is abandoning the children, neglectheyfoundation of life. Many of the things

we need can wait. The child cannot, right now B time his bones are being formed, his
blood is being made and the senses are being geeklofo him we cannot answer
‘tomorrow’. His name is today”.

The UN estimates that around four million peopleear are traded against their will to work
in some form of slavery like earlier as domestiovaet or to work in construction sites or
begging and/or to work as child prostitute. Prasitin has become a very profitable trade and
there is a global market for the same which invelngllion of children, particularly girls, and
which generates billions of dollar profit for theafficker involved. Children are also
trafficked to work market stalls or as shop assista

Due to its criminal and covert nature, the extdnneasuring the practice of child trafficking
is difficult to obtain. It often takes year to gathand compile estimate regarding child
trafficking and as a result data can be seen hwbeiquate and outdated. The process of
gathering data is only complicated by the fact thaty few countries publish national
estimates of child trafficking. As a result, theadable statistics are widely thought to
underestimate the actual scope of the problens. dohe in organized manner by organized
syndicate or by individual and sometimes by infdrgraup and also sometimes relatives and
parents are part of this. In the absence of comomterstanding, it becomes difficult to
design policies, guidelines or even interventionake the issue. It is difficult to assess the
magnitude of child trafficking because:
1. Most cases go unreported.

4 Cited by Justice Shivaraj Patil, “Children-Suprefsset of the Nation” AIR 2000 Journal 49.
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2. There is no uniform law to address this evil praeti
3. Even if there are legal provisions addressing ciffie forms of child trafficking,
data is not always compiled in terms of casesdtateported.
4. No special provisions available to protect childight in the course of legal
proceeding.

Definition of Child

At the outset, it needs to be clarified that atspre, there is no one clear legal definition of
the child. The legal definition varies with the sihe legislations and conventions. The Child
Marriage Restraint Act, 1929, as amended in 19fBd eneans a person who if a male is
under 21 years of age and if a female is underesyof agé.The Factories Act, 1948,
child® is a person who has not completed his fifteensyefiage and young perdomean a
person who is either a child or an adolescent. [hmoral Traffic Prevention Act, 1956 a
child is a person who has not completed eighteen yeagea$The Child Labour (Prohibition
and Regulation) Act, 1986, child means a person hdm not completed fourteen years of
age® The Juvenile Justice (Care and Protection) Adb02¢uvenile orchild means a person
who has not completed eighteen years oftage.

The United Nation’s Convention on the Rights of @tgld (UNCRC}?, achild means every
human being below the age of eighteen years, uniedsr the law applicable to the child,
majority is attained earliéf. The SAARC Convention on Preventing and Combating
Trafficking in Women and Children for Prostitutionhild means a person who has not
attained the age of eighteen yedrhe UN Protocol to Prevent, Suppress and Punish
Trafficking in Person, Especially Women and Chifldre000 under the Convention against
Transnational Organized Crime (UNTOC), chitgtans any person under the age of eighteen
years!* The Protection of Children from Sexual Offence f2OSCO), 2012, chilcheans a
person under the age of eighteen year As per thdtoiss given under different laws it can
be concluded that child means a person who hasomapleted the age of eighteen years.

Definition of Trafficking

5 Section 6 of the Child Marriage Restraint Act, 1929

6 Section 2(b) of the Factories Act, 1948.

7 Section 2(d)bid.

8 Section 2(aa) of the Immoral Traffic Preventit, 1956.

9 Section 2(ii) of the Child Labour (ProhibitioncaRegulation) Act, 1986.

10 Section 2(k) of the Juvenile Justice (Care amdetion) Act, 2000.

11 UNCRC adopted by the UN General Assembly in 199%Beaswidely accepted UN instrument ratified by the
most of the developed as well as developing caemiricluding India. It provides the standard t@abtkered to
by all state parties in securing the interest d@fich

12 Article 1 of the United Nation’s Convention on tRehts of the Child.

13 Article 1(1) of the SAARC Convention on PreventinglZCombating Trafficking in Women and Children for
Prostitution.

14 Article 3(d) of the UN Protocol to Prevent, Suggs and Punish Trafficking in Person, Especiallynwino and
Children, 2000.
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The Oxford English Dictionary defines trafias ‘trade, especially illegal (as in drugs)’. Isha

been described as ‘the transportation of goodscdin@ng and going of people or goods by
road, rail, air, sea, etc. The word trafficked taafficking is described as ‘dealing in

something, especially illegally (as in the casé&afficking narcotics)’.

The UN Protocol to Prevent, Suppress and Punisffidkiag in Person, Especially Women
and Children, 2000 under Article 3 (a) traffickimy person shall mean the recruitment,
transportation, transfer, harbouring or receipfpefsons, by means of the threat or use of
force or other forms of coercion of abduction, rafuid, of deception, of the abuse of power or
of a position of vulnerability or of giving or okceiving of payments or benefits to achieve
the consent of a person having control over angibesons, for the purpose of exploitation.
Exploitation shall include, at a minimum, the exf@tion of the prostitution of others or other
forms of sexual exploitation, forced labour sersicslavery or practices similar to slavery,
servitude or the removal of organs;

According to the UN Commission on Human Rights "(2Bebruary 2008definition,
“Trafficking in person means the recruitment, tgorsation, purchase, sale, transfer,
harbouring or receipt of a person (i) by threause of violence, abduction, fraud, deception
or coercion (including the abuse of authority) ebtdbondage for the purpose of and (ii)
placing or holding such a person, whether for pagai, in forced labour or slavery of like
practices, in a community other than the one inctvtguch person lived at the time of the
original act described in (i).

Definition of Child Trafficking

The Goa Children’s Act, 2003, is the only Indiaatste which gives a legal definition of
trafficking. Though child-specific, it nevertheleggovides the following comprehensive
definition in Section 2 (2.

International Conventions and Child Trafficking

Slavery has a history dating back thousands ofsyedtr existed in prehistoric hunting
societies and has persisted throughout the higibtiie mankind as a universal institution.
Even though slaves have always been subject toigahyand sexual exploitation, the
discussion of human trafficking from the point aéw of exploitation has a much shorter
history.

There are number of international instruments uriercategories of UN Conventions in
general and International Labour Organization Catiee bearing on trafficking. The

15 K.P Yadav,Trafficking: An Emerging Social ProbleméAdhyayan Publisher & Distributors, New Delhi,
2006), p. 47.

16 Child trafficking means the procurement, recruithéransportation, transfer, harbouring or receippersons,

legally or illegally, within or across borders, byeans of threat or use of force or other formsa#rcion, of

abduction, of fraud, of deception, of the abuspafer or of a position of vulnerability or of gigror receiving

payments or benefits to achieve the consent offsopehaving control over another person, for maoyigain or

otherwise.
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Constitution of India states that the State shatleavour to foster respect for international
law and treaty obligation in the dealings of orgadi people with one anoth€rTherefore, in
India the international laws and conventions are vawy effective unless they have been
translated into domestic laws, regardless of themng been signed and ratified by Indian
Government. Despite this limitation, it is usefallbok at the international law regime that
exists because law enforcement agencies should nefidsence to these provisions where
they deal with trafficking across borders. There aide ranges of conventions which are
discussed in details in the coming chapters, whie direct bearing on the issue of child
trafficking for the purpose of forced labour or ettiorm of abuse and exploitatidfs

International Agreement for the Suppression of Whie Slave Traffic, 1904

This is the first international treaty to addresdficking in human beings. The international
trafficking in human beings particularly women actiildren also referred to as the white
slave trade first gained international recognition 1904 when the above international
agreement for the suppression of white slave tratfas signed. The term "traffic" was first
used to refer to the so - called ‘white slave tranl@omen around 1900.

International Convention for the Suppression of theWhite Slave Trade, 1910

In 1910, 13 countries signed the International @oion for the Suppression of the White
Slave Trade (United Nations 1951). While the 19@te®ment addressed the migration side
of the issue, the 1910 Convention focused on timimalization of trafficking. After the
signing of the 1910 Convention, National Committéas the suppression of traffic were
established in many European countries.

International Labour Organization, 1919

The International Labour Organization (ILO) wasatesl in 1919, as a part of the Treaty of
Versailles that ended World War |, to reflect tradidf that universal and lasting peace can be
accomplished only if it is based on social justithe driving forces for ILO’s creation arose
from security, humanitarian, political and econongonsideration. There was keen
appreciation of the importance of social justicesgturing peace, against background of
exploitation of workers in the industrializing rati of that time. The ILO has made
contributions to the world of work from its earlgyd

International Convention for the Suppression of tke Traffic of the Women  and
Children, 1921

The treaty prohibits the enticing or leading awéy evoman or girl for immoral purposes, to
be carried out in another country. The 1921 Coriganensure that protection from
trafficking and sexual exploitation on the interoaal level.

17" Article 51(c) of the Constitution of India, 1950.
18 S.C. SinghChild Sexual Abuse and Exploitation in India Perspec Frontiers & Legal ProtectionSerials
Publications, New Delhi (2011).
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The Slavery Convention, 1926

Under the auspices of the League of Nation, thev@uaiion to Suppress the Slave Trade and
Slavery or the 1926 Slavery Convention was credthad.Convention was first signed on™25
September, 1926. It was registered in League abN&treaty Series on9March, 1927 and
on the same day it went into effect. The objecttehe Convention was to confirm and
advance the suppression of slavery and slave tiidue State parties to Slavery Convention
are enjoined to discourage all forms of forced tabo

The Forced Labour Convention of the International Labour Organization, 1930 (also
known as C29)

The UN specialized agency, International Labour @izgtion, seeks to promote social
justice and internationally recognized human afwbida rights. The Fourteenth Session was
held on 1& June 1930 for deciding upon the adoption of cerfabposals with regard to
forced or compulsory labour. It was adopted ot @8y of June, 1930 and came into force on
15t day of May, 1932. The ILO forced labour Conventiequires signatories to “suppress the
use of force or compulsory labour in all its foringhe shortest period possible.”

Universal Declaration of Human Rights, 1948

The Declaration provides all human being are beee find equal in dignity and rightslt
also provides that everyone is entitled to all tights and freedom set forth in this
declaration, without distinction of any kind, suab race, colour, sex, language, religion,
political or other opinion, natural or social origiproperty, birth or other statéfsEveryone
has the right to life, liberty and security of pmws! It provides that no one shall be held in
slavery and servitude, slavery and the slave Sleafirohibited in all form& No one shall be
subjected to torture or to cruel, inhuman, or ddigiga treatment or punishmefitEveryone
has the right to work, to free choice of employméntust and favourable condition of work
and to protection against unemploym#&hnt.

The International Covenant on Civil and Political Rghts, 1966

The International Covenant on Civil and PoliticagiRs is a multilateral treaty, unanimously
adopted by United Nation General Assembly on Deegnils, 1966. The Covenant was
opened for signature on December 19, 1966 andrexh35 ratification or accession before
coming into force. Therefore, on March'®8976, after having received the requisite number
of ratifications, the International Covenant oniCand Political Rights came into force. As
of April 2014, the Covenant has 74 signatories 868 parties. The Covenant deals with 53
Articles divided into IV parts. The Covenant layowh every child without any
discrimination and has the right to protection.

19 Article 1 of the Universal Declaration of HumargRis, 1948.
20 Article 2.

21 Article 3.

22 Article 4.

23 Article 5.

24 Article 23(1).
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The International Covenant on Economic, Social, an€ultural Rights, 1966

The International Covenant on Economic, Social, @wdtural Rights, 1966 is also a
multilateral treaty adopted by the United Nationn&=l Assembly on 16 December 1966,
and in force from '8 January 1976. It commits its parties to work taivére granting of
economic, social and cultural rights to the nori-gelerning and trust-territories and
individual including the labour right and the right health and adequate standard of living.
As of 2014 the Covenant had 162 parties. The agoptif International Covenant on
Economic, Social and Cultural Right is another gigant achievement in the field of
international law on human rights.

The Convention on Elimination of all Forms of Discimination against Women, 1979

The Convention on Elimination of all Forms of Diseination against Women (CEDAW)
was adopted in 1979 and came into force Br58ptember 1981. The Convention calls upon
the State parties to “take all appropriate meastoresuppress all forms of traffic in women
and the exploitation of prostitution.

The Convention on the Rights of the Child, 1989
The Convention draws attention to four sets oflcplitical, social, economic and cultural
rights of every child. These are:

The Right to Survival
This right includes the right to life, the highedtainable standards of health, nutrition and
adequate standards of living. It also includestrighname and a nationality.

The Right to Protection

This includes freedom from all forms of exploitatjoabuse, inhuman and degrading
treatment and neglect, including the right to splegiotection in situations of emergency and
armed conflicts.

The Right to Development
It contains the right to education, support forlyeahildhood development and care, social
security, and the right to leisure, recreation amtural activities.

The Right to Participation
It includes respect for the views of the child,eilem of expression, access to appropriate
information, and freedom of thought, conscience ratidion.

The Vienna Declaration and Programme of Action, 199

The Vienna Declaration and Programme of Action loa@ Elimination of Violence, 1993
addresses the issue of trafficking as a form ofdgetased violence and called for its
elimination through international cooperation irtisdields as economic, social development
and through national legislation.

The Convention on the Worst form of Child Labour, 1999 (commonly referred as C182)
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The Article which deals with force or compulsorpdar are:

Each member who ratifies this Convention shall tekmediate and effective measures to
secure the prohibition and elimination of the wdiatm of child labour as a matter of
urgency?® Child shall apply to all person under the age&#°1

U.N. Protocol to Prevent, Suppress and Punish Tratfking in Person, Especially Women
and Children (Palermo), 2000

The most relevant among various Protocols for chilotection is the Protocol to Prevent,
Suppress and Punish Traffickers in Persons, Edyetomen and ChildreA’ The U.N
Protocol is the first globally legally binding imgiment with an urgent definition on
trafficking in person. The intention behind thisfid#ion was to facilitate States parties in
national approaches with regards to the establishmé domestic agencies that would
support efficient international cooperation in isiieg and prosecuting trafficking in person
cases. An additional objective of the Protocol wasprotect and assist the victims of
trafficking in persons with full respect for théiuman rights.

National Legislations to Protect Children from Trafficking

While framing the Constitution, framers were veryah influenced by the concept of Human
Rights. In the Constitution of India, a number atiéles has been spelled out in Part Il and
Part IV which speaks about paramount interest dfl cegarding physical, educational and
cultural rights. These are inserted in Articlel}h @&L-A, 23, 24, 39 (e) and (f), 45, 51-A (k).
India is the largest democracy in the world witboanprehensive charter of rights for the best
interest of child. The Constitution of India guatess equality before law, and in promotion
of this precept affirms the jurisprudence of congstary discrimination taking into
consideration the socio-historical perspective afngrable groups. But the wishful and
optimistic provisions enumerated in the Constitutimok shallow and no more than
rigmarole, when we encounter the reality of abuskexploitation of child.

Apart from Constitution of India, there are alsovesal laws on child protection in various
contexts. The Indian Penal Code 18Gdltered Section 378which gives a clear picture of

25 Article 1.

26 Article 2.

27 The Protocol to Prevent, Suppress and Punishidkaff in Person, Especially Women and Children &eidp
by United Nations General Assembly and came intogfon 2% December 2003.

28 The Criminal Law (Amendment) Act 2013.

29 Trafficking of persons — (1) Whoever, for the pose of exploitation, (a) recruits, (b) transpo(t3harbours,

(d) transfers, or (e) receives, a person or perspns

Firstly - using threats, or

Secondly — using force, or any other form of camrcior

Thirdly — by abduction, or

Fourthly — by practicing fraud or deception, or

Fifthly — by abuse of power, or

Sixthly — by inducement, including the giving oceéving of payments or benefits, in order to achiéwe consent

of any person having control over the person réedyitransported, harboured, transferred or redeteenmits the

offence of trafficking.
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trafficking in person and also inserted Section A?Owhich deals with exploitation of
trafficked person. The Protection of Children fr@maxual Offences Act 2012 also substituted
two new Sections 42and 4242 by the Criminal Law Amendment Act, 2013.

It is the obligation of every generation to bring ehildren, citizens of tomorrow, in a proper
way3 It has been rightly said that “child is the fatbé man”. To enable fathering of valiant
and vibrant man, the child must be groomed welthea formative years of his life. The
national legal framework suffers from inadequatéiliment of promise made. Crime,
corruption, collusion, commercial profit and congdacy have obstructed the
implementation process and protection of childremght. Thus, organized crime, corrupt
judicial systems, incomplete or complex laws anck laf child protection system make
children extremely vulnerable.

Forced Child Labour

Forced child labour means employment of childrearig work that deprives children of their
childhood, interferes with their ability to attenggular school, and that is mentally,
physically, socially or morally dangerous and hardminternational Labour Organization
(ILO) suggests that poverty is the greatest singiéaise behind child labotir For
impoverished households, income from a child's werksually crucial for his or her own
survival or for that of the household. Child labono doubt, a socio-economic problem. A
national survey had shown that more than 16 mildibildren between eight to fourteen years
are largely appointed in hotels and boarding hqueetga-shops, restaurants, in commercial
firms, in factories and fisheries.

As a result, they are also deprived of primary etioa, without which chance of success in
life is remote. Bonded child labour is hidden phaeaon as majority of them are found in
informal sector. Bonded labour means the employroémat person against a loan or debt or
social obligation by the family of the child or fdynas a whole. It is a form of slavery.

Children who are bonded with their family or inhetebt from their parents are often found
in agriculture sector or assisting their familiesbirick kilns, and stone quarries. Individual
pledging of children is a growing occurrence thstally leads to trafficking of children to

urban areas for employment and have children wgrkinsmall production houses versus

30 Exploitation of a trafficked person

31 Alternate punishment — When an act or omissiomstitutes an offence punishable under this Act alsd

under sections 166A,354A, 354B, 354C, 354D, 370A38T5, 376, 376A, 376C, 376D, 376E or section 509 o

the Indian Penal Code (45 of 1860), then, notwatiding anything contained in any law for the tingnly in

force, the offender found guilty of such offencealttbe liable to punishment under this Act or untter Indian

Penal Code as provides for punishment which is gréaidegree.

32 Act not in derogation of any other law — Theyismns of this Act shall be in addition to and motlerogation

of the provisions of any other law for the timerein force and, in case of any inconsistency pitwvisions of

this Act shall have overridden effect on the primris of any such law to the extent of the incoesisy.

33 As stated by Justice P.N. Bhagwati @l. Pathak in Sheela Bharse v. Secretary, ChildidnSaciety AIR
1987 SC 656.

34 Government of India, Planning Commission, Workingp@ for Social inclusion of Vulnerable Group like

Child Labour and Bonded and Migrant Labour in ththI2ve Year Plan (2012-17).



Page 10 Salma Begum Laskar & Dr. Umesh Kumar

factories. Bonded labourers in India are mostlyramgyworkers, which open them up to more
exploitation. So, they mostly come from low casteups. Bonded labourers are at very high
risk for physical and sexual abuse and neglect spras leading to death. Government has
accordingly been taking proactive steps to tadkig problem through strict enforcement of
legislative provisions along with simultaneous Htgli@tive measures.

State Governments, which are the appropriate imghdimg authorities, have been
conducting regular inspections and raids to detasés of violations. Since poverty is the root
cause of this problem, and enforcement alone cahelpt solve it, government has been
laying a lot of emphasis on the rehabilitationtedge children and on improving the economic
conditions of their families. The Supreme CourMrC. Mehta v. State of Tamil Nadnd
Others?® popularly known asChild Labour AbolitionCase held that the children below the
age of 14 years cannot be employed in any hazaiddustry, mines or other work.

The Supreme Court replaced the liberal concept ritld 21 taken inManeka Gandhi v.
Union of Indig® andFrancis Coralie Mullin v. Union Territory of Dellif, and also inN.
Bhageerathan v. Staté

Judicial Approach and Forced Child Labour

The judiciary took up the cudgel against the exptmn of child with a collage of
constitutional and legislative provisions and géseprotection to the child whenever called
upon in consonance with the international commitmevhich India has made. The sole of
judiciary is interpretation. With the innovativedaimspiring judgments, the judiciary has been
bedrock of social justice. If required protecticouldl not be provided to child, the future of
any nation and the concept of social justice waelchain a myth. When we have statute
which provides prior interest to child, then evetyase and clause of that statute has to be
interpreted in a manner which protects full redlaa of the best interest of the child. The
Supreme Court and the other higher courts haverenhegowers for protecting the best
interest of child which is given to them by law.

Some of the glorious judgments of Supreme Courtather courts are as follows:
Anil Kumar Agarwal v. Asst. Labour Commissioner tiMaa, ** Bachpan Bachao Andolan
v. Union of India and Othef$Bandhua Mukti Morcha v. Union of India and otheH§“,

35 (1991) 1 SCC 283.

36 AIR, 1978, SC 597; 1978 (| SCC 248).

37 (1981) | SCC p. 608. held that Article 21 inclugedtection of health and strength of workers, meomen
and tender age of children against abuse.

38 1999 Cr L J 632 (Mad). it was held that if an asmlior employer is unable to prove that childrepleyed
were not below 14 years, he can be convicted pffence of employing child labour.

39 1999 (81) FIR 43 (All), the Allahabad High Courtseived that the Child Labour (Prohibition and Reguoitgt
Act 1986 imposes a criminal liability upon the eoydr who engaged a child labour in contraventiorthef
provisions of the Act.

40 (2011) 5 SCC 1, under Article 32, a petition waedfiin the wake of serious violations and abusehiifiren
who are forcefully detained in circuses. The Suméourt held that in order to implement the fundataletght
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Hayat Khan v. Deputy Labou€ommissioner, Regional Office, Belgaum and offiers
Neeraja Choudhary v. State of M$.1n Peoples Union for Democratic Rights v. Union of
India*, In Unni Krishnan v. State of A.®. In M.C. Mehta v. State of Tamil N&fu

Conclusion

Childhood is the most precious stage of a persiifie'sTherefore, the guardian of children
including the government must fulfill the constiturtal obligation of ensuring right to life for
them. The right to health, nutrition, education alifié among others are legitimate
expectations for any human being, particularly drieih. Children who would have been
progeny of future civilization are at risk of beingiserable in their adulthood. Some
pragmatic, realistic and constructive steps and@&tare required to be taken to enable to the
child to enjoy their childhood and develop theirgmmality. Child requires guidance and
support. They do not know the technicalities dd.lift is for the citizens to take their hand and
show them the right way.

Therefore, all other states should come forwardtakd effective steps to combat trafficking
of children in form of forced labour especially base they are the best gifts which the nature
has given in this world. It's not that the worldheautiful; it's beautiful because children are
world’s best gift which the creator has bestowethia world, whose smiles adds life to earth.

of the children under Article 21 A it is imperatitieat the Central Government must issue suitablgicaitons
prohibiting the employment of children in circuses.

41 (1997) 10 SCC 549, public interest litigation wiedf alleging employment of children aged belowii4he
Carpet Industry in the State of Uttar Pradesh. & Wald by the Court that the State is obliged taeersocio-
economic justice to the child and provide facié&and opportunities for proper development opbisonality.

42 Labour law Journal 2008, January, p. 284, (W.A.8812/2005) (L- WC) dated: June 22.2007, the court
observed, offending employer must be asked to jpaypensation of Rs.20, 000/- for every child employed
contravention of the Child Labour Act.

43 AIR 1984 SC 1099, the Court said that ‘it is nobegh merely to identify and release bonded latrsutmit it
is equally, perhaps more important that, after tifieation and release, they must be rehabilitabsgause without
rehabilitation, they would be driven by poverty/diessness and despair into serfdom once againohgt that,
‘the Bonded Labour System (Abolition) Act, 1976 leeen enacted pursuant to the Directive PrincipfeState
Policy with a view to ensuring basic human dignéyhe bonded labourers and any failure of aabionhe part of
the State Government in implementing the provisiohthis legislation would be the clearest violatiof Article
21, apart from Article 23 of the Constitution” arttierefore the Apex Court directed the State Govemtrte
provide rehabilitative assistance to these freeddbd labourers within one month from the date ofngi the
decision.

44 AIR 1982 SC 1943, the Supreme Court considereddbpe and ambit of Article 23 and held that Arti2&is
wide and unlimited and strikes at “traffic in humaging” and “beggar and other form of forced laliounerever
they are found.

45 AIR 1993 SC 2178, 1993 AIR SCW 863; (1993) | SCC,aM51993(1) SC 474, the Supreme Court while
dealing with education as a fundamental right haptasized the importance of education by statiiagy tiThe
fundamental purpose of education is the same atim#ts and in all places; it is to transfigure theman
personality into a pattern of perfection througsyathetic process of the development of the bduy enrichment
of the mind, the sublimation of the emotion and ithenination of the spirit. Education is a pregton for a
living and for life, here and hereafter”.

46 As per Hansaria, J., AIR 1997 SC 701, the court teslery child must receive education; acquire krexlgie of
man and materials and blossom in such an atmospharen reaching maturity he is found to be a mwih a
mission, a man who matters so far as society isaroed’
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Therefore, to eradicate the problem of traffickingforced labour of children, there must be
work done from grass root level. It is not only theunden duty of government to enact
legislations and policies in the best interest lmfdcen but also it is the duty of common
people everywhere to fight against all these fofraxploitation in children. Children should
not be hired instead they should be educated bec¢hayg are the assets of nations. Irrefutable
is the fact that trafficking in children represetite ultimate violation of human rights and
child rights. Although there are number of legislas, conventions and protocols prohibiting
activities associated with trafficking, traffickingpntinues to fester year after year and be
seemingly unabated.
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Use of Computer and Information
Technology in Legal Research

Dr. Pradeep Kumar*
Dr. Kabindra Singh Brijwal?

Introduction

Computer and use of information technology is thestmemerging tool in the research
process. Computer and information technology playmajor role in the field of legal
researches. The invention of computers and infoomag&chnology is one such development.
Computer and information technology revolution hdkienced all walks of life. These little
machines have substantially changed the life stylenost individuals and especially of
professionals throughout the wofld.

The use of computer and information technologyhm legal research has the following two
main reasons. First, the ever growing voluminoud diversified data and case laws, and
secondly, the efficiency requirement and time sgvianctions through adopting more
sophisticated technology. Almost all fields of masd are relied upon computer and
information technology for simplifying, automatiolor better understanding aspects of their
research work. Various programs, software and egiphns have eased our way into
computing our research process.

Computers primarily help by saving labour assodiatéth analysing data manually. Their
application in handling complicated statistical anathematical procedures, word processing,
displaying and graphic presentation of the analydsd saves time and increase speed. The
object of this paper is to highlights the Charastms and significance of computer and
information technology in the legal research. Aflgbaemphasis to how important is the use
of computer and information technology in the fiefdegal research.

Meaning and Definition of Research, Legal ResearchComputer and Information
Technology

Research

1 Assistant Professor, Faculty of Law, Banaras Hindu University, Varanasi.

2 Assistant Professor, Faculty of Law, Banaras Hindu University, Varanasi.

3 Gurjeet SinghUse of Computers in Legal Professiglmurnal of the Indian Law Institute/ol. 39, No. 2/4
(April-December 1997), p. 312.
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Research means an act of searching into a mattefuttg and closely. The term research
consists of two wordsRe & * Search “Re” means again and again and “Search” means to
find out something.Research is a scientific undertaking, aiming tecaver new facts or
verify old facts, analyse their sequences, intati@hship and causal explanations derived
within an appropriate theoretical frame of refeerdevelop new scientific tools, concept and
theory which would facilitate reliable valid study human behavior. It is done by means of
logical and systematised technigdes.

Legal Research

Legal research is indeed society and determines eitenomic, social and political
development of a nation. Legal research is ondhefaspects of study of human behavior,
their interactions and attitudes leading to any lawler the research study. Legal Research
means research is that branch of knowledge whieltsdeith the principle of law and legal
institution. Legal research usually refers to aggtamatic study of legal rules, principles,
concepts, theories, doctrines, case laws, legtlutisns, legal problems, issues or questions
or a combination of some or all of thém.

Computer

The word compute is derived from the Latin wordrgmter’, was meaning “arithmetic,
accounting”. The computer meaning is the digitalicke that stores information in memory
using input devices and manipulate information todpce output according to given
instructions’

Technically, a computer is a programmable machifikis means it can execute a
programmed list of instructions and respond to restructions that it is given. Today,
however, the term is most often used to refer éodésktop and laptop computers that most
people use. When referring to a desktop modelietme “computer” technically only refers to
the computer itself not the monitor, keyboard, amslse. Still, it is acceptable to refer to
everything together as the computer.

If you want to be really technical, the box thatdsathe computer is called the “system unit”.
Some of the major parts of a personal computerP@) include the motherboard, CPU,
memory (or RAM), hard drive and video card. Whikrgpnal computers are by far the most
common type of computers today, there are sevénal types of computers.

Computer is an electronic device for storing anocpssing data, typically in binary form,
according to instructions given to it in a varialpleogram. It is an electronic machine that

4 Dr. Pradeep Kumar, Legal Research Methodology &nisortance Journal of Legal Studies/ol. 3, Issue 2,
July 2015, p. 166.

5Dr. V. Pauline Young, Scientific Social Surveysld®esearch, 3rd ed., (New York: Prentice-Hall, 1960)

6 Supra Note 4p. 167-168.

“Available on _https://fecomputernotes.com/fundaméntenduction-to-computer/definition-of-computecassed
on 16th June, 2017 at 02:12 pm.
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calculates data very quickly, used for storing,tiwg, organizing, and sharing information
electronically or for controlling other machines.

Information Technology

The use of computer systems to store, retrieved samd analysis of data or other
information’s become essential part of researchkwimformation technology is the use of
computers to store, retrieve, transmit and manipudata or information by any software.

According to Merriam Webster Information Technologneans “The technology involving
the development, maintenance, and use of compységrss, software, and networks for the
processing and distribution of dafa”.

Characteristics of Computer
A computer has three basic components. First ingendce (Keyboard & Mouse), Second a
Central Processing Unit (CPU) and third an outmasice (monitor, Printer Scanner, webcam
etc. The important characteristics of a computergiaren below:

* Accuracy

e Automatic

* Binary digits

» Diligence

* No Feelings

* NolQ
* Power of remembering
* Speed
* Versatility
Accuracy

The computer's accuracy is consistently high. Eriarthe machinery can occur but, due to
increased efficiency in error-detecting techniqubeese seldom lead to false results. AlImost
without exception, the errors in computing are dmdhuman rather than to technological
weaknesses, i.e., due to imprecise thinking byptlegrammer or due to inaccurate data or
due to poorly designed systems.

Automatic

Once a programme is in the computer's memory, l#it is needed is the individual
instructions to it which are transferred one after other, to the control unit for execution.
The CPU follows these instructions until it meetslagt instruction which says ‘stop
programme execution’.

Binary digits

8 Available on_https://www.merriam-webster.com/dictary/information%20technology accessed off 2Gne
2017 at 08:30 am.
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Computers use only the binary number system (aesysh which all the numbers are
represented by a combination of two digits—one zemb) and thus operates to the base of
two, compared to the ordinary decimal arithmeticohloperates on a base of ten. Computers
use binary system because the electrical devicesmderstand only ‘on’ (1) or ‘off’ (0).

Diligence

Being a machine, a computer does not suffer froenhtthman traits of tiredness and lack of
concentration. If two million calculations have be performed, it will perform the two
million with exactly the same accuracy and speeithadirst.

No Feelings

Computers can never give rise to sensations; thak wolely on digital input. A computer
could really behave like a terminator because # @ sensations. Computers can not have
feelings, because they don't think independentigyTdon't think at all. They only implement
procedures which thinking beings, as we told themerform it.

No IQ

Computers are dumb devices with zero intelligengatignts (1Q). They cannot visualize and
thinking what exactly to do under a particular aiton, unless they have been programmed to
tackle that situation. It doesn't have their ownisien-making ability; they don't know how
to react in any unfavorable condition. Computerksgasnly according to their programs that
are why they have zero 1Q.

Power of Remembering

A computer can store and recall any amount of mfdion because of its secondary
memory/storage every piece of information can wagelong as desired by the user and can
be recall as and when required even after seveeaby

Speed

Computers can perform calculations in just a fewords that human beings would need
weeks to do by hand. This has led to many scientifojects which were previously
impossible.

Versatility

Versatility refers to the capability of a computerperform different kinds of works with
same accuracy and efficiency. Computers are virsatachines and are capable of
performing any task as long as it can be brokenndowo a series of logical steps. The
presence of computers can be seen in almost evangres of life like, Educational
Institutions, Medical, Railway/Air reservation, Bem Hotels, Weather forecasting and many
more.

Use of Computers and Information Technology in LeglaResearch
Computers have a very important role to play iralegsearch. For instance, law schools have
to generate a variety of written materials for stutd as well as for other academic purposes,
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such as for conferences, meetings, moot-courtsjnsesnand workshops, etc. Computer
assisted legal research or computer based legarasis a mode of legal research that uses
databases of court opinions, statutes, court dootanand secondary material. Electronic
databases make large bodies of case laws easilgldea

The information in fast moving subjects, such ag, lamanagement, business, science, social
science and technology will become rapidly obsolet in the humanities older publications
can have lasting value. There will be a wide raofgelectronic resources and search facilities
provided backed up by training sessions and leafletthe use of these. Being adept at
making searches will save you lots of time andtfai®n, as well as ensuring that you get
hold of all the latest information you need. Here aome of the facilities you should
investigate by the use of computer and informatiémhnology’.

Electronic Catalogue
Most libraries now have an electronic catalogueessed through their computer terminals,
often accessible online from elsewhere too vidith@- and/or Internet.

E-Journals
These are often catalogued and stored separatthg tmooks and may be available online E-
journals like SSC online, Manupatra, west law,gesetc.

Electronic databases

These are computer-based lists of publicationSCBAROM or on the university Intranet or
the Internet. They contain huge numbers of soungegally searched by using keywords.
Some provide only titles, publication details anubteacts, others provide the full text.
Citation indexes list the publications in which te@m books, articles, have been used as a
reference?

The computer programs provide easy to illustragenfeasures. The most basic is a summary
table of descriptive statistics which gives figufesall of the measures. However, the use of
graphical options makes comparisons between vasaidarer, some of the simpler being:

Bar Chat/Graph

A bar chart or bar graph is a chart or graph thesgnts categorical data with rectangular bars
with heights or lengths proportional to the valtigst they represent. Bar Chat/Graph shows
the distribution of nominal and ordinal variabl&be categories of the variables are along the
horizontal axis (x axis), the values on the veltimes (y axis). The bars should not touch
each other.

Line Chart

9 Nicholas WallimanResearch Methods The Bas{biew York: Routledge Publication, 2011) p. 53.
101bid pp. 53-54.
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A line chart is a graphical representation of ase#ls historical price action that connects a
series of data points with a continuous line. Tisighe most basic type of chart used in
finance and typically only depicts a security'ssalg prices over time.

Pie Chart
Shows the values of a variable as a section oftdted cases (like slices of a pie). The
percentages are also usually given.

Standard Deviation Error Bar

This shows the mean value as a point and a bareadnad below that indicates the extent of
one standard deviation. Charts and diagrams areafsier to understand quickly by the no
expert than are results presented as nunibers.

The use of computers and information technologyatse being considered as valuable tools
in law teaching and research. Thus, as a mattéaadf there are so many ways in which
computers can be of great help and utility in legeslearch. For example, every researcher
working for a post-graduate degree, an M. Phil/LLdilssertation or Ph.D. thesis has to
prepare a synopsis/ research proposal, projediodpiaphy etc.

In almost all the cases, a post-graduate studetihgvidissertation for LL.M. or a doctoral
scholar writing a thesis for Ph.D. has to periolliichand over the written chapter drafts to
his/her supervisor for any comments, correctiorts surggestions, etc. A research scholar has
to write the entire draft and submit to his/hereswgsor. If the supervisor suggests substantial
modifications and asks for the revised draft, ttleotar has to submit the same, too. This is
obviously quite taxing as well as time-consumingdaesearchér.

However, if a researcher has access to computiitiésceven in an institution, it can make a
lot of difference. For example, once the text af thapter is typed in the computer, it is
stored there in its memory. One may make any nuroberodifications in such text and it

stays there. One can print the text as many timema desire$. The corrections in research

documents can be carried out very easily and, afse) very frequently.

Another point which deserves mention here is tleaearch supervisor work on the same
computer in the institution own PCs respectivelg, rmost academics do in countries

researcher need not even print out the entire ehajpaft. Transferred on a small computer
disk/floppy and handed would in turn insert the sdtappy in his/her computer, corrections

and return the floppy to the researcher. On thepcien, the researcher can note down the
comments made carry out the necessary correctiahe itext. This saves money.

There is another benefit of computer-assisted legsbarch and that is, a researcher can
exchange the floppies, CD DVD/pen drive or via dniciwith his/her counterparts and

1 Ibid p. 118.
12 Supra note3 at p. 314.
13 bid.
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contemporaries, tot. That way it facilitates the flow of information amgst the researchers
working in the same field or on related topics e$search. This also leads to division of
labour. One research scholar can work on one @mcanother can work on another and they
can exchange the information collected by themeaetdely. This applies to preparation of
bibliographies also. Such exercises save halfithe and serve double the purpdse.

In the normal practice, when a Ph.D. scholar isrde@ a degree, she/he has to make
substantial modifications in the text mostly on lines suggested by the examiners and later
on by the publishers. Once again, this is a vieng tonsuming and taxing problem for the
scholars who are apparently too much exhaustedthfee to four years of intensive work for
their thesis®

Therefore, most scholars are no more interestechdertaking such an exercise. As a result
thereof, sometimes a work of an exceptionally gqodlity and high standard, which could

have easily been published as well as acceptedmr@ciated by the academic world and the
later researchers, continues to gather dust itiiregies. On the other hand, if the text of the
work is already there on the computer, no suchlprotarises’

Computer and Information Technology save labounmetiand money on composing and
typesetting the entire manuscript. Obviously, thiécke, book, research can be published in
much less time than it would otherwise have beessipte!®

Some Important Legal Software Tools

Numbers of software are now available to perform iathematical or statically part of the
research process. The researchers using varictististh methods software like CaseBox,
Casemaker, CiviCRM, Jarvis Legal, Legal Suite, NCQGestia, SPSS, and STATA, etc. are
some of the widely used.

CaseBox
CaseBox is an open-source, self-hosted documerdgeament, records management, and
collaboration software solution.

Casemaker

Casemaker is a research tool available for fregl tmembers of bar associations who join the
Casemaker Consortium. After each bar associatiga pdicense fee, there are no additional
costs. No individual subscriptions are currentlgitable.

CiviCRM

14 Supra note8 at p. 315.
15 Supra note8 at p. 315
16 Supra note at p. 315.
17Supra note8 at p. 315.
18 Supra note3 at p. 315.
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It's a modern replacement to the (formerly listeghen-source Legal Case Management
System, which was more than ten years out of datéraneed of a serious update.

Jarvis Legal

Jarvis Legal is another LPMS that offers an unkaifree version. The free version’s only
caps are their case and data caps. You can haweefivp simultaneous cases and use upto 5
GB of storage space. And 5 GB of data isn’t todblyan terms of storage.

Legal Suite
Looking for full, comprehensive law practice managet software on an open-source
platform? Legal Suite offers case management, deatl management, time tracking, and
legal billing.

NCSC (National Computer Security Center)

The National Computer Security Center (NCSC) is@.lgovernment organization within the
National Security Agency (NSA) that evaluates cotimau equipment for high security
applications to ensure that facilities processilaggified or other sensitive material are using
trusted computer systems and components.

Questia

Offering more than 10 million articles from thoudarof publishers, Questia is a research tool
which provides services for a much smaller fee ttienlarger databases. Check out the
specific books and journals that Questia offersde if they have the ones you need. If so,
you can often save a lot of money accessing them he

SPSS (Statistical Package for the Social Sciences)

SPSS Statistics is a software package used foraottee or batched, statistical analysis.
SPSS is a widely used program for statistical aislin social science. It is also used by
market researchers, health researchers, surveyacoasp government, education researchers,
marketing organizations, and others.

STATA

Fast, accurate, easy to use, it is a completegriated software package that provides all your
data science needs data manipulation, visualizattatistics, and automated reporting.
STATA is a general-purpose statistical softwarekpge created in 1985 by Stata Corp.

Conclusion

To conclude, computer and information technology aseful tools that make the research
process easier and faster with accuracy and gregiability and fewer errors. Computer is
useful not only for statistical analyses, but afsanonitor the accuracy and completeness of
the data as they are collected. Now iff 2dntury almost all fields of research are relipdru
computer and information technology for simplifyjrmutomation, for better understanding
aspects of their research work. Use of computeesearch in law is so extensive that it is
difficult to conceive today legal research witheomputer. Many research studies cannot be
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carried out without use of computer particularlggl involving complex computations, data

analysis and sampling.

The information and data stored in computer by résearcher can be reutilized for the
purposes of publication of research papers alspirstance, there are six or seven chapters
of a thesis and these are contained in six or séln If the researcher so desires, he can
modify certain things and each chapter of the digsen or thesis can turn into a full-
research paper. The researcher does not needytperéhe paper. Already a typed one and a
copy can be made separately.

All new developments, new case laws etc., can eried in the paper to make it absolutely
up to date. Similarly, the research scholars es¢hcountries are permitted and rather
encouraged to get some part of their research walktished in the form of articles and
research papers in journals even before the fimagsion of an essay/dissertation/thesis.
The computer does not think; it can only executeittstructions of a users. If poor data or
faulty programs are introduced into the computes,data analysis would not be worthwhile.
Thus, computers and information technology plag significant role in legal research.
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Justifying IPR: Exclusive Private Rights
Versus Public Interest

Dr. Shiv Shankar Singh*

Abstract

Intellectual property is a form of knowledge to whagdtieties have decided that it can be assigneddpecific
property rights. Intellectual property rights haeeme to occupy an increasingly important placehia world
today. Intellectual property is a set of principksd rules that is differential intangible assetsceptible of being
used in commerce. Inventions often extend the lawigsdof human knowledge. Patents have direct ingpant
accessibility and affordability for the developmefnew drugs. Problems of poor people “pay-per-usetiety at
a time of near zero cost to disseminate knowledgpyi@ht is form of intellectual property protectioGopyright
protects works from being copied without permiss@allenge to ensure that the laws of copyright adaphe
new technological environment. It is important teatr “copyright-and-the-Internet” not as a merelylegal issue,
but also as a social one. Right of copyright owrtersquitable remuneration should always be balane#h the
interests of society at large. Biological diversityas considered to be an intellectual property. Toeal
communities, farmers, fisher folk and indigenouspbe have retained traditional knowledge in managihgir
biological resources and these people have depé¢ratehiodiversity and biological resources for theurvival
and livelihoods, it is clear on how local indigesocommunities will benefits from biodiversity.

Keywords: IPR, Private Rights, Public Interest, pay-per-use,y@gpt, Biological diversity.

Introduction

Intellectual property is a form of knowledge to wathisocieties have decided that it can be
assigned like specific property rights. Intelle¢tomperty is widely perceived as a key policy
tool to promote public interest, innovation and hiealogical progress. A patent is an
exclusive right awarded to an inventor to preveiiess from making, selling, distributing,
importing or using the invention, without licenseauthorisation, for a fixed period of time
(India stipulates 20 years minimum from filing dat®atents are granted to encourage
inventions and to secure that the inventions arekeeb on a commercial scale and to the

fullest extent.

The digitalisation of creative content poses a nsargous challenge to copyright law than did
earlier episodes of technological advance. Coptejlivorks in digital form can be flawlessly
and inexpensively reproduced and instantaneoudirilulited worldwide. Material on the
Internet like music, videos and photographs maprogected by copyright. Material is freely
available. Copyright protections have changed owee in response to internal and external
economic and technological contexts. The technoldgiossessed by millions of citizens has
capacities for reproduction and distribution tha&revonce reserved for the giants of industry.
The fact that material is available to be viewedeaomvebsite, or is accessible using P2P

1 Associate Professor of Law, C.M.P Degree College, University of Allahabad, Allahabad.
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software or networks over the internet does notjtésif, mean that you can use it as you
wish. If the material is an infringing copy, or therson hosting the site was not in a position
to give permission on behalf of the copyright owriEne evolution of copyright has been
closely linked to technological development. Dipiteechnology has made copyright
enforcement difficult to achieve. It is necessarybtlance between easy infringement and
expensive enforcement.

Intellectual property and its impact on economid &ocial development will continue to be
an arena of contested s social policy. This papghlights how private rights versus public
interest have going to affect the access to lifdngapatented medicines which are priced
beyond the reach of most people in developing emmtand also highlight the copyright
challenges brought about by the Internet, the legatuments that are available to address
them today. This paper also discussed on the keg$sand debates in biological diversity and
intellectual property rights mechanisms in Indiad aprotecting rights over biological
resources and associated traditional knowledgastt assesses, the potential challenges and
the fate of access to genetic resources and bestediing (ABS). The ramifications of
intellectual property, viz. traditional knowledgagccess to genetic resources and benefit
sharing, public interest and other like issuesdaeussed.

Concept of Intellectual Property Rights

Intellectual property (IP) is legal property rightger creations of the mind, both artistic and
commercial, and the corresponding fields of fawntellectual Property is a critical component
of our present and future success in the globahauy. Intellectual property rights have
come to occupy an increasingly important place e world today. The expression
‘intellectual property’ itself connotes a string afjhts available for the protection and
exploitation of technology.

Intellectual property is intangible property thatthe result of creativity (such as patents or
trademarks or copyrights). Intellectual propertyingy intangible asset that consists of human
knowledge and ideas. Some examples are patentrigbhisy trademarks, geographical
indication and biological diversity. Most such d@sseannot be recongized on a balance sheet
when internally generated, since it is very difficio objectively value intellectual property
assets. They can, however, be included in a balgineet if acquired, which allows a more
accurate valuation for the asset (that is, the iaitopn cost®

IP is widely perceived as a key policy tool to puien public interest, innovation and
technological progress. IP is very important fot abuntries in creating a positive
environment for social, economic and cultural depaient. IPRs have been designed to
benefit society by providing incentives to introdutew inventions and creations. Therefore,
their purpose is not the exclusive benefit of imdlials/corporations but of the public
community at large. Finding the right balance befvéhe interests of creators, users and the

2 Available on en.wikipedia.org/wiki/Intellectual dfrerty Rights
3 Available on http://www.investorwords.com/2526électual_property.html
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public is difficult. It is particularly difficult &r countries where some industries may benefit
from high levels of IP protection, but others may.n

Intellectual property is product of the intelledtat has commercial value, including
copyrighted property such as literary or artistiorks, and ideational property, such as
patents, appellations of origin, business methaas, industrial processés. Intellectual
property shall include rights relating to:- ‘liteya artistic and scientific works, performances
of performing artists, phonograms and broadcastgntions in all fields of human endeavor,
scientific discoveries, industrial designs, traddmaservice marks and commercial names
and designations, protection against unfair cortipetiand all other rights resulting from
intellectual activity in the industrial, scientifititerary or artistic fields® In ICAI Accounting
Research Foundation & Anr. v. Director Genesflincome Tax (Exemptions) & Ofsthe
court held the industry based on high researchkaaviedge content gives rise to various
types of intangible assets like patents, trademddsigns, intellectual property rights,
technical know-how and human resources.

The Bombay High Court held tHamanage the endorsements, events, public appearance
social/charity events, entertainment event, sponnagement and marketing, internet
marketing, radio interviews, brand, all intelledtpeaoperty rights, public relations activities,
broadband publicity, worldwide merchandising rightegal rights. In Time Warner
Entertainment Co., L. P. & Ors. v. RPG Netcome&.% court held if the object of
copyright is not to create any legal or intellettpperty rights in the idea but in the final
object or the work which is created as a resuthefeffort made.... It is a remedy for invasion
of right to property in form of business reputatiand goodwill. Goodwill and business
reputation is a proprietary right capable of protec

Countries generally have laws to protect intelletproperty for two main reasons. One is to
give statutory expression to the moral and econeoigits of creators in their creations and to
the rights of the public in accessing those creatidhe second is to promote creativity, and
the dissemination and application of its resultsj &0 encourage fair trade, which would
contribute to economic and social developniemellectual property which gives legal

protection is referred to as IPRs. When we spedP oights, we refer to controlling the way

IP is used, accessed or distributed. The goal REIprotecting and rewarding in inventions,
technologies, artworks, music and literature artiustry etc. while allowing consumers to
enjoy the resultant products and services. Whigseéhcontinue to play an important role in
business, resource-intensive growth is being replamy economic development based on

4 Available on http://www.thefreedictionary.com/iiéetual+property.

5The World Intellectual Property Organization (WIR©pncluded in Stockholm on July 14, 1967 Articl@iid),
http://www.wipo.int/export/sites/www/about-ip/endip/pdf/ch7.pdf.

62010 TAX. L. R. 88 (Delhi High Court).

7 Percept Talent Management Pvt. Ltd. and Anr. Yuvraj Singh and Anr2008 (4) AIR Bom.85.

8 AIR 2007 Delhi 226.

9 Available on http://www.wipo.int/freepublicatiomsi/intproperty/909/wipo_pub_909.html.
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knowledge, innovation and creativity. Further e tevel of the individual, the digital age has
exponentially increased the number of people wimobesome innovators and creators.

Private Rights versus Public Interest

The public interest is an old but dynamic concelpictv has changed in meaning overtime and
has different dimensions. Aristotle, said that ‘'eveupposing that it were best for the
community to have the greatest degree of unity, timity is by no means proved to follow
from the fact 'of all men saying "mine" and "notneil at the same instant of time," which,
according to Socrates, is the sign of perfect uimitg state. . . That which is common to the
greatest number has the least care bestowed up&vetyone thinks chiefly of his own,
hardly at all of the common interest. . . Everybaglynore inclined to neglect the duty which
he expects another to fulfill. .1

The public interest motives of actors could be dxach from a community, national or
international perspective. The public interestushsas education and culture and as a driver
of economic growth and an instrument for promotsagial cohesion. Public interest is
promotes human rights and corporate governancedimg in the IP industry.

Intellectual property is at the core of partnershemd will become increasingly important in
the management of the knowledge commons. Institatiworking for the “public good”
operate at the nexus of public and private andldhake IP management more seriously as a
critical component in any strategy aimed at direginnovation to the poor.

In the age of the knowledge economy, the efficeemd creative use of knowledge is a key
determinant of international competitiveness, wealteation and improved social welfare.
“An effective IP system embedded within a natiocstehtegy which anchors IP considerations
firmly within the policy-making process will help mation to promote and protect its
intellectual assets, thereby driving economic ghoand wealth creationt”

Art. 7 of the TRIPS Agreement provides thtite protection and enforcement of intellectual
property rights should contribute to the promotimintechnological innovation and to the
transfer and dissemination of technology, to theualuadvantage of producers and users of
technological knowledge and in a manner condu@wsotial and economic welfare, and to a
balance of rights and obligations.”

Different views within countries and among groupsauntries. Balancing the interests is not
a purely economic calculation. It is an inherepibjitical exercise which has important social
implications. Art. 27.1 of the TRIPS provides tipatents shall be available and patent rights
enjoyable without discrimination as to the fieldtethnology); and Art.7 the protection and
enforcement of IPRs should contribute to the préomodf technological innovation and users

10 Aristotle, Politics, II.
11 Kamil Idris, WIPO Director General.
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of technological knowledge and in a manner condutivsocial and economic welfare, and to
the balance of rights and obligations.
Members have right to adopt measures necessargtiecppublic health and nutrition, and to
promote the public interest in sectors of vital artance to their socio-economic and
technological development. Measures may be needgatdvent the abuse of intellectual
property rights, provided that such measures amsistnt with the provisions of the TRIPS
Agreement?

TRIPS can and should be interpreted and implemeimteal manner supportive of WTO
Members’ right to protect public health and promateess to medicines for all (par. 4) Each
Member has the right to grant compulsory licences the freedom to determine the grounds
upon which such licences are granted (par. 5.lmh B&ember has the right to determine what
constitutes national emergency or other circumstso€ extreme urgency (par. 5'¢).

The goal of an IP is the creation, ownership anthagament of IP assets to meet national
needs and to increase economic growth. An IP isetao$ measures formulated and
implemented by a government to encourage andttgeileffective creation, development and
management of intellectual property. It outlinesvito develop infrastructures and capacities
to support inventors of IP to protect, develop argdloit their inventions. An IP may also be
defined as a comprehensive national document wiuaklines how all the policy
developments and implementation take place in adooated manner within a national
framework.

The development of economy, the restriction of diaciors as energy, water, minerals, land,
transportation, environment protection and ecologythe development of economy and
society has become more and more prominent.

Patent and Public Interest

Intellectual property is a form of knowledge to wathisocieties have decided that it can be
assigned like specific property rights. Inventiooften extend the boundaries of human
knowledge. Patents have direct impacts on accegsdmd affordability for the development
of new drugs. Problems of poor people “pay-per-us®iety at a time of near zero cost to
disseminate knowledge.

A patent is an intellectual property, which if peoly utilized, is an asset that reaps monetary
benefits for its assignee for the next twenty ydas the date of filing the application. The
property right provided in a patent is quite diffiet from what we typically think of when we
own property. What is granted is not the right taken use, offer for sale, sell or import, but
the right to stop others from making, using, offgrifor sale, selling or importing the
invention.

12 Article 8 of the TRIPS Agreement, 1994.
13 Separate Doha Declaration on public health- adbpte on 14/12/2001;
https://www.wto.org/english/res_e/booksp_e/ddeddfe.p
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A patent is a set of exclusive rights granted Isyage (national government) to an inventor or
their assignee for a limited period of time in exiebe for a public disclosure of an invention
and protect an invention by ensuring that no offlgeson may make, use, distribute or sell any
commodity which uses this product or process. ThmurCof England, too, inChiron
Corporation v. Organon Technika Lfdhas justified the patent system in pragmatic words
stating: ‘it is generally accepted that the oppuaitiu of acquiring monopoly rights in an
invention stimulates technical progress in at léast ways. First it encourages research and
invention; secondly, it induces an inventor to tlise his discoveries instead of keeping them
a secret; thirdly, it offers a reward for the expemf developing inventions to the state at
which they are commercially practical and, fourthity provides an inducement to invest
capital in new lines of production which might nappear profitable if many competing
producers embark on them simultaneously’ Bishawanath Prasad Radhey Shyam v.
Hindustan Metal Industrie® the Supreme Court said that ‘the object of patawt is to
encourage scientific research, new technology addsitrial progress. Grant of exclusive
privilege to own, use or sell the method or thedpiat patented for a limited period stimulates
new inventions of commercial utility. The pricetbke grant of monopoly is the disclosure of
the invention at the Patent Office, which afterigxpf the fixed period of monopoly, passes
into the public domain.’

WTO's Trade-Related Intellectual Property RightRIHS) agreement provides that “this
requirement may be waived by a Member in the cdseational emergency or other
circumstances of extreme urgency or in cases digubn-commercial use. In situations of
national emergency or other circumstances of exramgency, the right holder shall,
nevertheless, be notified as soon as reasonablgtigable. In the case of public non-
commercial use, where the government or contraatithout making a patent search, knows
or has demonstrable grounds to know that a valierpas or will be used by or for the
government, the right holder shall be informed pgutyn"'® Compulsory licenses and public
non-commercial use licenses issued pursuant to3Artan be granted for local production or
for importation. Right to import generics is illugdbecause products produced pursuant to a
compulsory license must be “predominantly for daticasse™’. Alternatively, it might means
that production has to predominantly benefit locahsumption. The only exception to this
rule arises when licenses are issued to remedycamipetitive practices.

The TRIPS Agreement does not and should not preMembers from taking measures to
protect public health. “We affirm that the Agreemean and should be interpreted and
implemented in a manner supportive of WTO Membréght to protect public health and, in
particular, to promote access to medicines forallVe recognize that WTO Members with

14 (29 [1995] FSR).

15(1979) 2 SCC, 511.

16 Article 31(b) of the Trade Related Aspects of lie@tlial Property Rights (TRIPS) Agreement, 1994.

17 1bid Art. 31(f).

18 Article 4 of the Doha Declaration on the TRIPS Agrent and Public Health, Doha, Qatar Nov. 14, 2001.
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insufficient or no manufacturing capacities in gf&rmaceutical sector could face difficulties
in making effective use of compulsory licensing e@nthe TRIPS Agreement. We instruct the
Council for TRIPS to find an expeditious solutianthis problem and to report to the General
Council before the end of 2002"According to section 92A (1) of the Patent (Ameedit)
Act 2005 in India the government has option taésa compulsory licence on life saving
drug which could bring down its price. Compulsdoghce shall be available for manufacture
and export of patent pharmaceutical products to emyntry having insufficient or no
manufacturing capacity in the pharmaceutical sefdorthe concerned product to address
public health problems, provided compulsory licehas been granted by such country.

Drug innovation is expensive and the inordinatelygl drawn out approval process must be
compensated through market mechanisms to allownphacompanies to recoup such
investments. Compulsory licensing and governmeetaisa patent without the authorization
of its owner can only be done under a number oflitmms aimed at protecting the legitimate
interests of the patent holder. If a compulsorgnice is issued, adequate remuneration must
still be paid to the patent holder. Compulsorydgiag ... must usually be granted mainly to
supply the domestic market.

Compulsory licensing as a policy mechanism candeel to address a number of situations in
the context of public health including: high pricgfsmedicines, anti-competitive practices by

pharmaceutical companies, failure by pharmaceupiatént holders to sufficiently supply the

market with needed medicines, emergency publictlesituations, and, the needs for

establishing a pharmaceutical industrial base.

In F. Hoffman-La Roche Ltd., v. Cipla Litthe Court, rejecting the application from Roche
for a temporary injunction preventing Cipla from mifacturing and selling at very low price
the generic version of the cancer drug erlotirtile, Court observed: that is of the opinion that
as between the two competing public interests, thatthe public interest in granting
injunction to affirm a patent during the pendendyaa infringement action. However, the
injury to the public which would be deprived of thefendant’s product which may lead to
shortening of lives of several unknown persons, &h® not parties to the suit, and which
damage cannot be resituated in monetary termstisnty uncompensatable, it is irreparable.

In Bayer Corporation, United States of America Wnion of India and other$, the court
held that the section 84 of the Act are in pubtiterest is in view of the fact that the entire
basis of grant of compulsory licence is based endhjective that patented article is made
available to the society in adequate numbers aradrafisonable price. These are matters of
public interest. The law of patent is a compronbséwveen interest of the inventor and the
public. In this case, we are concerned with patembaig i.e. medicines to heal patients
suffering from Cancer.

19 |bid Art. 6.
202008 (37) PTC 71 (Del.).
21 AIR 2014 Bom. 178.
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Pharmaceutical industry was largely restricted xorlgitantly priced life-saving drugs for
cancer and HIV. India, France, Germany, Thailanéxigb and Chile have local laws that
allow their patent offices and anti-trust courtsataive patent rights and let cheaper versions
of the medicine be manufactured on payment of tgyhidia, Brazil, S. Korea, and China —
can produce base ingredients and finished produi@draction of US prices.

Pharmaceutical companies are for-profit institugiol is a reminder to pharma industries of
their responsibility towards non-wealthy patieffie question is should a drug be described
as “blockbuster” by a billion dollar label or albih patients label? But the question is how
much should this return on investment BdZatents have direct impacts on accessibility and
affordability. They have the potential to improvecass by providing incentives for the
development of new drugs as well as to restricesgdecause of the comparatively higher
prices of patented drugdProblems of poor people “pay-per-use” society &t of near
zero cost to disseminate knowledge.

Actually, they, the US and EU, ought to learn from They are advised to change their patent
laws along the lines of the Indian one becausenpathould be seen as monopolies, to be
given sparingly only for genuine innovations whehe public benefit clearly exceed the
monopoly cost. This means setting a high bar foowation. High standards are desirable for
patents, as for everything elsidia's patent law has been hailed as one of thet mo
progressive for safeguarding public interest.

Copyright and Public Interest

Copyright owners have exclusive rights to make espicreate derivate works, distribute,
display and perform works publicly. Copyright lawofects the owner of property rights
against those who copy or otherwise take and wsdattm in which the original work was
expressed by the author. Copyright is a legal @ethat provides the creator of a work of art
or literature, or a work that conveys informatianideas, the right to control how the work is
used?® Copyright law protects only the form of expressadrideas and not ideas themselves.
The ideas in the work do not need to be origindl the form of expression must be an
original creation of the author. Copyright holdershrsome basic rights such as the right to
reproduce, distribute, display, perform, and crekavative works. Copyright law serves to
provide protection and financial incentives foratiens or discoveries in science and useful
art forms including the visual, aural, and visu&ta

After the advent of printing and multimedia techogy for storage and communication, the
concept of copyright has changed and become mamplea and important. There is a
growing chorus of criticism of the current copyrigaw and IP system that it fails to benefit

22 Fight Medical Apartheid, Kiran Mazumdar Shah, Times of India, Lucknow, May 30, 2014.

23 Philippe Cullet, Human Rights and Intellectual @y Protection in the TRIPS Era, available -
http://www.ielrc.org/content/a0702.pdf.

24 Stephen Fishman, Esq.The WIPO Copyright Handbo®4. 19
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artists and creators sufficiently, while it provédelisproportionate benefits to the large
corporations that dominate the music industrythe.major record companies.

USA Copyright Acts of 1976 provides that “©” the mo“Copyright,” or the abbreviation
“Copr.”, year of publication, and name of the coglit owner. “©” insures that the person
who created something ... whether a book or a pidcenusic... is reimbursed for his
intellectual work. If there were no copyright prctien, there would be no economic incentive
to create these works. A copyright is a set ofllegats that an author has over his work for a
limited period of time. Copyright covers everythifngm using images or sound files from the
web to photocopying.

Copyright laws are currently tailored to printedoks. Electronic publishing brings up new
guestions in relation to copyright. Electronic psibing may be more collaborative, often
involving more than one author, and more accessdihee it is published online. This opens
up more doors for plagiarism or théftWeb publishing is technological safeguards on
unauthorized copying. Does third party site haveseof use prohibiting unauthorized use of
digital content purchased?

Computing or networking is a distributed applicatiarchitecture that partitions tasks or
workloads between peers. Peers are equally predlegequipotent participants in the
application. They are said to form a peer-to-pesiwork of nodes. Peer-2-Peer Internet
technology is largely used for unlawful file-shayjnvidespread sharing of files, music etc.

P-2-P file sharing, the most remarkable recentrteldgical innovation, has enabled the
global community to build the greatest library etorded music in the history of the world,
and major innovation. Unauthorized file swappingsipg major challenge to established
music industry and artists / creators who wish ¢ofdirly compensated for their creativity.
Unauthorized use has had a major disruptive impactindustry. P-2-P has potential to
generate significant new value in industry if umeuized use can be reduced and artists get
paid.

Internet presents numerous fascinating concepteaks. For example, the act of browsing the
Internet itself necessitates the copying of copyed material. Irintellectual Reserve, Inc. v.
Utah Lighthouse Ministry? the court found that browsing an unauthorized copy of a
document posted on the Internet was in itseihénmgement.

In UMG Recordings, Inc. v. MP3, In€. the case concerned MP3.com's unauthorized
duplication of essentially every music CD ever méatethe purposes of launching a service
entitted My.MP3.com, which allowed users to accessr private music collections online
from anywhere in the world. MP3.com defended, int,ghat consumer protection concepts

25 Available on http://en.wikipedia.org/wiki/Electrian publishing.
2653 U.S.P.Q.2d 1425 (D. Utah 1999).
2792 F. Supp. 2d 349 (S.D.N.Y. 2000).
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supported MP3.com's unauthorized use of the imteléé property of the major record labels
and music publishers. The court held that "strippedts essence, defendant's ‘consumer
protection' argument amounts to nothing more thbald claim that (the) defendant should be
able to misappropriate the plaintiff's property giynbecause there is a consumer demand for
it.”

Perhaps the most high-profile example of copyrighties on the Internet is the Napster file-
sharing case. Napster was a piece of softwareethatled subscribers to locate files on the
hard drives of other subscribers and download tfidrase files were almost always copyright
protected audio files of popular music. This wassfilst major case to address the application
of copyright laws to peer-to-peer file-sharing. A&M Records, Inc. v. Napster Iné 9th
Circuit Court of Appeals held that the file shariacfivities of Napster users was a copyright
infringement and that Napster was liable for cdmttory infringement for enabling and
encouraging such infringement. Enforcement of cigiys on the internet requires service
providers to post copyright material and may revkalidentity of a user who posts material
which infringes a copyright.

In Re Aimster Copyright Liti§, this case appears to be yet another Napster-eageewhere
the recording industry sued the provider of freesimdownloading software controlled by a
centralized computer server. The court noted tbfitvare providers that utilize a centralized
server maintain a (limited) relationship with thasgers. The court held that “to the recording
industry, a single known infringing use brands fédlitator as a contributory infringer.” The
court found another peer to peer file sharing ndtvgecondarily liable.

In Metro Goldwyn Mayer Studios, Inc. v. Grokster, Etdthe Court held that defendant P2P
file sharing companies Grokster and Streamcast émak Morpheus) could be sued for
inducing copyright infringement for acts taken imetcourse of marketing file sharing
software. The case has been called the most iargadritellectual property case in decades.
The absence of any central control over how ussesl the P2P systems in question meant
that, unlike Napster, there was no liability on theppliers for vicarious or contributory
infringement of copyright. Court farther held ttwaiie who distributes a device with the object
of promoting its use to infringe copyright, as showy the clear expression or other
affirmative steps taken to foster infringementligble for the resulting acts of infringement
by third parties.” It has to be shown that theribsitors of the program have advertised and/or
otherwise induced its use for copyright infringemehnthis intent can be shown, additional
contributory aspects may be relevant.

Grokster announced that it would no longer offerpeer-to-peer file sharing service. The
notice on their website said, “The United Statepr&ume Court unanimously confirmed that
using this service to trade copyrighted materidlégal. Copying copyrighted motion picture

28239 F.3d 1004 (2001284 F.3d 1091 (9th Cir. 2002)
29334 F.3d 643 (7th Cir. 2003).
30125 S. Ct. 2764 (2005).
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and music files using unauthorized P2P servicaieigal and is prosecuted by copyright
owners." Grokster was forced to pay $50 millionthe music and recording industries for
damage by P2P networks.

License for file-sharing would ensure that artestsl other copyright owners get compensated
more fairly and on a regular basis. But the issbiéainly compensating holders of music-
related rights will likely be resolved in an indysspecific manner (as it has been in the past),
rather than resulting in a wholesale overhaul glycight law.

Around the world in 2006, an estimated five billisongs, equating to approximately 38,000
years in music were swapped on peer-to-peer weabsitdile 509 million songs were
purchased online. The same study which estimatesktfindings also found that artists that
had an online presence ended up retaining morehef profits rather than the music
companies!

In November 2009, the U.S. House of Representaifiviesduced the Secure Federal File
Sharing Act, which would, if enacted, prohibit tiige of peer-to-peer file-sharing software by
U.S. government employees and contractors on cargpused for federal government work.
The bill has died with the adjournment of 111th Q@ss®

According to DMCA a service provider shall be lialior monetary relief, or other equitable
relief, for infringement of copyright by reason thie intermediate and temporary storage of
material on a system; the storage at the direci@nuser of material that resides on a system;
the provider referring or linking users to an oalilmcation containing infringing material or
infringing activity, by using information locatidools, including a directory, index, reference,
pointer, or hypertext link, or network controlled aperated by or for the service provider. A
service provider shall not be liable for injunctiiénese are following*
a) the material is made available online by a pergbardhan the service provider;
b) does not have actual knowledge that the materiahactivity using the material on
the system or network is infringing;
c) in the absence of such actual knowledge, is notewffacts or circumstances from
which infringing activity is apparent; or
d) upon obtaining such knowledge or awareness, apeditiously to remove, or disable
access to, the material,
e) does not receive a financial benefit directly htitable to the infringing activity, in a
case in which the service provider has the rightatility to control such activity;
and
f) Does not receive a financial benefit directly atitable to the infringing activity, in a
case in which the service provider has the rightalility to control such activity.

31 Available on http://fen.wikipedia.org/wiki/Legal @ects_of file_sharing
32 bid..
3317 U.S. Code 512.
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In Lenz v. UniversaMusic Corp3* plaintiff posted video on YouTube of child dancita
Prince’s “Let's Go Crazy.” Universal Music senttite and YouTube removed it, but
plaintiff sent counter notice asserting fair usd &ouTube reposted the video. Plaintiff sued
Universal for misrepresentation under 512(f) beeadsfendant should have known that the
video was not infringing, and the court agreedSPs comply with these conditions, they will
not be liable for any monetary relief, and will ledimited liability on injunctive relief. Court
will consider the burden on the parties, the maglaitof the harm if no injunctive relief,
whether injunction is technically feasible or effee, and whether there are other less
burdensome means of preventing access to the alateri

In Viacom International, Inc. v. YouTube, Ift.a video-sharing site owned by Google,
alleging that YouTube had engaged in "brazen" amdssive" copyright infringement by
allowing users to upload and view hundreds of taads of videos owned by Viacom without
permission. The court held that the DMC Act’'s "shfibour” provisions shielded Google
from Viacom’s copyright infringement claims. In Z0lon appeal to the United States Court
of Appeals for the Second Circuit, it was overtariie part. On 2013, District Judge Stanton
again granted judgment in favor of defendant Yolel uin appeal was begun, but the parties
settled in March 2014.

Indian judiciary seems to be shifting the burderdeitifying infringement on ISPs which
essentially is the obligation of the copyright owignoring the fact that ISPs lack both the
institutional and logistical capacity to assimilaéormation of infringement across millions
of Uniform Resource LocatorURLS that can be accessed through their netw®rks.
In Kamlesh Vaswani v. Union of Indiahe Apex Court held that without adequate legal
support from the government or judiciary, ISPs cdfran websites. Though the issue did not
involve copyright infringement, however, the argunnef the ISPs thdtthey cannot be made
liable for what people do on their networks jugilitelecom companies are not liable for
peoples' conversatibrseems well founded and applicable even in instamdeere they are
not only held responsible for copyright infringerhent also obligated to identify it.

Anyone with access to Internet and scanner cancapy a work and make it available to
millions of users for download and print. The umauized copying of analog signals posed a
modest threat to copyright owners becatmgies-of-copies-of-copies degrade rapidly. The
ability to copy digital material perfectly meansatha copy is as good as an original. The
World Intellectual Property Organization (WIPO)aalls the fair use of material in a digital
environment and provides a balance between thesrgfrauthors and education and research.
The Digital Millennium Copyright Act (DMCA) "prohiis gaining unauthorized access to a

34 572 F. Supp. 2d 1150, 1152 (N.D. Cal. 2008).

35 No. 07 Civ. 2103.

% Indian Regulatory Framework For Internet Service ovitlers: Onerous Yet Inadequate,
http://www.mondaq.com/india/x/337668/Copyright/ladi-Regulatory.

37 (2014)6SCC 70.
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work by circumventing a technological protectionasare put in place by the copyright
owner ...".

Copyright owners have exclusive rights to make espcreate derivate works, distribute,
display and perform works publicly. If you want tise a protected work, you either need
permission or coverage under one of the law’s exiemg such as fair use. Under the fair use
limited portions of a work for purposes such as mg@mntary, criticism, news reporting,
teaching and scholarly reports is carried. Theee rar specific rules about the number of
words, the number of musical notes, or the pergentsf a work. But fair use is a legal
defence, not a right. Fair use exemption createtifoy.S. Code Section 107 of the Copyright
Law these is four factor test for “fair use”: (1yrpose and character of use; (2) nature of
work; (3) amount and substantiality of portion us@f effect on marketplace value. As per
Article 13 of the TRIPS agreement, these exceptinast confine to “special cases which do
not conflict with a normal exploitation of the wodnd do not unreasonably prejudice the
legitimate interests of the right holder”.

Section 14 of the Copyright Act, 1957, grants adbeirof exclusive rights such as the right to
reproduction on copyright owners for commercialleiation of the work. Copyright’s basic
rationale is that there should be promotion of tvig through sufficient protection; and at
the same time it also caters for disseminationnafvkkedge and access to copyright material
through the doctrine of fair dealing. Section 14 banstituted infringement unless it is listed
under Section 52 as an act not constituting infmgnt. The Indian copyright law uses the
term ‘fair deal’ whereas the U.S.'s copyright lawopts ‘fair use’. Since the term ‘fair
dealing’ is not defined in the Act, the judiciargtdrmines its scope on a case by case basis.
The principle behind such statutory exceptionsnfarigement is one of fair dealing or fair
use of the copyrighted work, which provides balanewgveen the copyright owner’s exclusive
rights, and the wider public interest. The fair iss¢éo be determined by considering whether
the part reproduced or copied is substantial anuliats to plagiarisr

Section 52 of Indian Copyright (Amendment) Act, 20as fair use clauses which provide
acts that will not be infringement of copyright.r@en amendments have been made to extend
these provisions in the general context. Act hanlznended to provide fair dealing with any
work, not being a computer programme, for the psegoof private and personal use,
including research, criticism or review, the repagtof current event and current affairs,
including the reporting of a lecture delivered urbjic,*® the reproduction of any work for the
purpose of judicial proceediffpublication of any work prepared by the secretaoiat
legislaturet!'the reproduction of any work in a certified copydeaor supplied in accordance
with any law for the time being in forééthe recitation in public of reasonable extractsrfr

38 Singh, Dr. S. S., “Intellectual Property Rights Iszip.202.
39 Sec. 52 1(a) of the Copyright (Amendment) Act 2012.
40|d Sec. 52 1(d).

41|d Sec. 52 1(e).

42|d Sec. 52 1(f).
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a literacy or dramatic workreproduction of any work- by a teacher in the ceuds
instruction or as a part of the questions to bevansd in an examination or in answers to such
guestiongithe performance, in the course of the activitiesmfeducational institution, of a
literary, dramatic or musical work by the staff astddents of the institutiofithe causing of a
recording to be heard in public by utilising*tthe performance of a literary, dramatic or
musical work by an amateur club or soci€tythe reproduction in a newspaper, magazine or
other periodical of an article on current econonpiglitical, social topicé® the storing of a
work in any medium by electronic means by a no cenaial public library’® etc.

The Supreme Court Justices Ranjan Gogoi and N.avhda held th&no one could have
copyright over judgments delivered by the apex tdurcould be reproduced in its raw form
by anyone without the risk of being accused ofimgfing copyright, the bench said, settling a
long-standing dispute. It also said judgments phiglil by Eastern Book Company "are
nothing but a verbatim reproduction of judgmentsoréed by the Supreme Court website". It
merely clarified that there was no copyright owetgments uploaded on the judgment section
of the Supreme Court's website and that all weye fo use it as a raw source. The apex court
will permit new players in the legal publishinglfi¢o print SC judgments in book format and
challenge the monopoly of a few firms.

In the Chancellor, Masters and Scholars of the Uniteref Oxford v. Rameshwari
Photocopy Servicédthe Delhi High Court held that “in the course oftimiction” would
include “reproduction of any work while the procegsmparting instruction by the teacher
and receiving instruction by the pupil continuesriily the entire academic session...
imparting and receiving of instruction is not lietit to personal interface between teacher and
pupil but is a process commencing from the teackadying herself/himself for imparting
instruction, setting syllabus, prescribing text ksoreadings and ensuring, whether by
interface in classroom/tutorials or otherwise..€nde it would be fair dealing if the students
click photographs of each page of portions of tesgribed book. The Court further held that
making course packs for suggested reading for stad®y photocopying portions of various
prescribed reference books does not violate thgrigh of the publishers. Undoubtedly, the
judgment, which is a breakthrough in the Indianycmht jurisprudence, is a major victory to
access to education in a developing country likg#alnlt will certainly have a far-reaching
impact in academic circles as well as on the cgbyiindustry.

43|d Sec. 52 1(g).

441d Sec. 52 1(i).

451d Sec. 52 1()).

461d Sec. 52 1(k).

471d Sec. 52 1(l).

481d Sec. 52 1(m).

491d Sec. 52 1(n).

50 Times of India, Lucknow, 25/11/2016.

51 CS(0S) 2439/2012; December 9, 2016; www.academics-
india.com/Rameshwari%20Photocopy%20Services%20aise.p
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Copyright must increase and not impede the hafekhowledge. Copyright is to motivate
the creative activity of authors in order to benefie public. Copyright holders invest
considerably in creating works. Section 52 as enke for reproducing everything prescribed
in the suggested reading. Access to educatiorf issal challenge none of the students can be
expected to purchase expensive textbooks, espewibitn syllabi prescribe certain portions
from various books. Copyright protected materiads be used in distance education—on
websites and with other digital means—without pesioin from the copyright owner and
without payment of royalties. There can be a cahyrinfringement even if the source is
properly acknowledged. In an academic environmanyiolator can also be subject to
academic discipline.

Copyright laws are to balance public and privatergsts in recent years. Reproduction of
copyrighted books for educational purpose as igiment was “wrong.” Under the copyright

Act, 1957, there are exemptions on “fair use” ofkvimcluding educational propose from the

purview of infringement. The use of reproduced caved books by student was a

“reasonable educational needs” and should notdzgett as infringement. Some intellectual
property experts said that the supremacy of sgoiatl over private property.

Benefit-sharing of Genetic Resources:

Intellectual property is protection of biodiversitthrough access to genetic resources and
benefit sharing and traditional knowledge. The Cntion on Biological Diversity (CBD) is
the first global comprehensive agreement to addadlsaspects of biological diversity,
including conservation of biological diversity, saiiable use of its components, and
fair and equitable sharing of benefits arising frét®m use. The “Nagoya Protocol on
Access to Genetic Resources and the Fair and Btpiisnaring of Benefits arising from their
Utilization” (Nagoya Protocol) is an internatioriabtrument adopted on 29 the October 2010
under CBD. The Protocol is adopted for the accesskenefit sharing of genetic resources
under the CBD.

Benefits arising from the utilization of geneticsoeirces as well as subsequent applications
and commercialization shall be shared in a fair egditable way with the party providing
such resources, that is, the country of originumhsresources or a party that has acquired the
genetic resources in accordance with the Convensoigch sharing shall be upon mutually
agreed terms. Parties shall take legislative, adtnative or policy measures, as appropriate,
to implement this principle. Benefits may includeometary and non-monetary benefits.
Additional provisions may be made for benefit-shgrivith regard to genetic resources that
are held by indigenous and local communities ad agltraditional knowledge associated
with genetic resourcés.It has also been provided that parties shall eragmuusers and
providers to direct benefits arising from the waflion of genetic resources towards the
conservation of biological diversity and sustaieabke of its components.Parties shall
consider the need for and modalities of a globaltitateral benefit-sharing mechanism, for

52 Article 5 of the Nagoya Protocol, 2010, http://mweld.int/abs/text/ .
531d., Art. 9.
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instance, for genetic resources and associatedtidreed knowledge in trans-boundary
situations or for which it is not possible to grgmtor informed consent (PIC}.Nagoya
Protocol also states that the use of the genetimurees should also take the prior informed
consent of the indigenous and local communitiesaises where they have the right to grant
access to such resources. Also the benefits neguitom the use of the genetic resources
rightfully held by indigenous and local communitiehould be shared with those
communities. The Protocol requires the countriegréserve customary use and exchange of
genetic resources and traditional knowledge amdndsgenous and local communities.

Access to genetic resources for their utilizatibalisbe subject to the prior informed consent
of the party providing such resources, that iscinntry of origin of such resources or a party
that has acquired the genetic resources in accoedaith the Convention, unless otherwise
determined by that party. Legal certainty, claidtyd transparency in the ABS regulatory
requirements, including information on how to apfiy PIC and clear rules and procedures
for establishing mutually agreed terns (MAT), ampieiat the time of access as evidence of the
decision to grant PIC and of the establishment &fTMvhere applicable, criteria for PIC or
approval and involvement of indigenous and locahewnities® Measures with regard to
traditional knowledge associated with genetic resesi of indigenous and local communities
Benefit-sharing® The protocol also encourages the users and pmsvidecontribute to the
conservation and sustainable use of biodiversitih we help of the resources generated
through benefit sharint.It covers traditional knowledge associated withegi resources.
According to Article 12 the parties in their domedaw take into consideration customary
laws of indigenous and local communities, commupitgtocols and procedures which are
applicable with respect to traditional knowledgesam$ated with genetic resources in
implementing their obligations. The parties areigdibd to establish mechanisms to inform
potential users of traditional knowledge associateith genetic resources about their
obligations.

Each Party shall take legislative, administrativepolicy measures to provide that genetic
resources utilized within its jurisdiction have besccessed in accordance with PIC and that
MAT have been established, as required by the dimnescess and benefit-sharing
legislation or regulatory requirements of the otparty. Each party shall take appropriate
measures to address situations of noncompliance@opkrate in cases of alleged violation of
domestic access and benefit-sharing legislation regulatory requirement. Similar
provisions with regard to traditional knowledge aasated with genetic resourc&sTo
support compliance, each Party shall designateoom@ore checkpoints that would collect or
receive information related to PIC, to the estélisnt of MAT, to the source of genetic
resources, or to the utilization of genetic resesrdMonitoring and enhance transparency

541d., Art. 10.
551d., Art. 6.
561d., Art. 7.
571d., Art. 9.
581d., Art.15.
591d., Art.16.
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about the utilization of genetic resources. A peérariits equivalent issued at the time of
access and made available to the ABS clearing hebs#l constitute an international
recognized certificate of compliant®.

Genetic resources can be put to commercial userap protection, drug development,
chemicals, cosmetics, detergents, and textiles,ngmothers. Examples can be - the
development of drugs from the use of plant comptsesuch as compounds found in resin
and latex, to treat diseases and research ondhetlvie compound of a marine organism to be
used as a potential ingredient in a personal car@ugt. Genetic resources can be put to non-
commercial use also such as, academic and pulkareh institutions use genetic resources
to increase our understanding of nature. Genetiourees are a key source of information for
taxonomy and ecosystem analysis. Genetic resoyroesde a wide range of products and
services essential to human well-being, notablhénfollowing sectors:

a. Pharmaceuticals;

b. Personal care and cosmetics;

c. Seed and crop protection; and

d Botanicals and horticulture

Therefore, countries have a shared interest inaieancement of research on genetic
resources as it leads to new discoveries. The Na§ogtocol is a landmark treaty that was
devised keeping in mind the increasing loss of ivEity on Earth. It calls on countries to
consider the need for and modalities of a globaltilateral benefit-sharing mechanism. Its
provision will be legally binding on the countriéisat sign and ratify it. In addition, only
countries that have signed and ratified the CBDaéite to sign the Nagoya Protocol. Its fund
would facilitate parties in fair and equitable shgrof benefits in trans-boundary situations or
other cases in which it is not possible to granblotain prior informed consent. Such cases
could include the use of resources coming from iex ellections, unknown countries or
areas beyond national jurisdiction. It could adslreguations of widely disseminated or
publicly available traditional knowledge. The furmistained through this mechanism must be
used to support the conservation and sustainablefusiodiversity.

The Nagoya negotiations, certificates of compliansere put forth as possible tool to
monitor, facilitate and verify the use of genetisaurces and traditional knowledge. It was
suggested that these certificates could act assfyoas” along the supply chain. Article 10
calls upon the parties to consider the need forrandalities of a global multilateral benefit
sharing mechanism to address fair and equitableinghaf benefits derived from the
utilization of genetic resources and traditionabktedge associated with genetic resources
that occur in “trans boundary situations” and “attans for which it is not possible to grant or
obtain prior informed consent”. This could applythe situations when the genetic resources
are obtained outside their place of origin, or imanner not compliant with the Convention.
This provision needs to be clarified in future niggtmns in the COP/ MOP meetings.

601d., Art.17.
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India and other likeminded countries at Durban @tenTalks to ensure that its three agenda
issues — equity, intellectual property in greerhiedogies and unilateral trade barriers —
become central to the UN climate negotiations diaring fallen off the talks table at the
Cancun meet last year. The principle of equity essthat any new deal is fair to developing
world. India wants the IPR regime to be tweakedetsure costly green technologies are
provided to poor countries sans the exorbitant jetgry price tag. It also wants to insure that
the EU moves like unilateral imposition of carbar bn aviation is blocked in future.

The ABS rules of the CBD have not been implemeiedchdustrialized countries - who are
the main users of genetic resourt'e3he Protocol covers the access and benefit-sharing
clearing-house mechanism. This clearing house nméminais established as a part of the
clearing house mechanism under Article 18(3) of @BD. It shall provide access to
information made available by each party relevanthe implementation of this Protocdl.
Article 14(2) provides that each state party shadke available to the Access and Benefit-
sharing Clearing House any information requiredtlwg Protocol, as well as information
required pursuant to the decisions taken by thefeCence of the Partie§®. The information

to be provided to the clearing house includes latiji®, administrative and policy measures
on the access and benefit-sharing; information hen rtational focal points and competent
national authorities and permits or other ordessiadl at the time of access as evidence of
prior informed consent and of the establishmentmaftually agreed terms. Wherever
applicable, the details such as the relevant camnpetuthorities of indigenous and local
communities, model contractual clauses; methods taald developed to monitor genetic
resources; and the codes of conduct and bestgeachould also be submitted to the clearing
house.

Articles 15, 16, 17 and 18 cover the compliancenwdbmestic legislation or regulatory
requirements on access and benefit sharing, fdititaal knowledge associated with genetic
resources and compliance with mutually agreed teasgectively. The protocol requires all
the parties to establish “appropriate, effective @noportionate” measures to provide those
genetic resources and traditional knowledge utllisetheir jurisdiction have been accessed
on the prior informed consent and mutually agreechs, as required by the country of origin.
Article 17 provides that to monitor and enhancendparency on the utilization of genetic
resources, countries must designate one or moexkgoints” and encourage the use of the
cost-effective communication tools and systems.s&heheckpoints could be established at
any stage of the value chain; research, developnrembvation, pre-commercialization or
commercialization.

The matter of safeguarding the living natural waaltd its variety has become the global
subject of prime importance. All efforts are beimgde at national and international level
for overcoming the environmental imbalance and e for a promoting regulatory system

61 The Nagoya Access and Benefit Sharing Protocaefibg 3, October 2010, available www.cbdalliancg.or
62 Article 14 (1) of the Nagoya Protocol, 2010, biftpww.cbd.int/abs/text/
631d., Art.14 (2).
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by which access to knowledge relating to growingaaof concern and its relevance to the
vast majority of the global population, particutatiribal and traditional communities-farmers,
fisher folk and indigenous peoples heavily dependerbiodiversity and biological resources
for their survival and livelihoods.

Conclusion

The intellectual property issue relates to theemibn of royalties on patents. The patent
regime should ensure that the public benefit framovation far exceeds the cost imposed by
monopoly profits. This implies a high bar for griagt patents. Patents are supposed to spur
innovation, but when granted over-liberally thegate so much lawsuit risk and cost that they
end up hampering innovation, not aiding it. Theepatrights amongst medicine industry
directly affect one of the fundamental rights theg health.

Pharmaceutical companies have muscled their waytirg WTO and turned it into a royalty

collection agency simply because the WTO has thieoaity to apply trade sanctions. But the
US and other western countries have been givingngaso liberally and broadly. Normally,

governments promote competition and prohibit motiepo But temporary monopolies

(patents) are justified to promote innovation ingh and other fields. India’s ability to keep
providing affordable medicines depends on Indigasept laws remaining intact. We may
conclude by saying that the India’s patent lawnaisirig the problem of protection of life. And

what we see in the price of many drugs in that difel, by extension, health is therefore
unaffordable to most people in the world.

Copyright law provides one of the most importamtife of intellectual property protection on
the Internet. The WIPO Copyright Treaty (WCT) ahd TRIPS Agreement offer responses
to the Internet’s challenges. Another instrumehg WIPO Performances and Phonograms
Treaty (WPPT), updates copyright law’s twin concepthe concept of related rights. The
Internet is necessary to preserve an optimal baldetween authors’ interests and the
public’'s interests. It is also important to rememb®t copyright legislation alone will not
solve all the Internet’s challenges. It is impottintreat “copyright-and-the-Internet” not as a
merely a legal issue, but also as a social onehtRif copyright owners to equitable
remuneration should always be balanced with trexaests of society at large.

Intellectual property is protection of biodiversitthrough access to genetic resources and
benefit sharing and traditional knowledge. Butbiggest problem faced by the policy makers
and many stakeholders is on the benefit sharirmngements, defining rightful owners’ group
who can give consent and receive benefits of biokdgesources and traditional knowledge
that may become available and access procedure.

India, one of the world’s biggest repositories fetlse biological resources in terms of plant
and animal species and traditional knowledge, haisnanense potential in the production of
medicines and food. If only this can be developed atilized using proper contract and
monitoring systems, substantial benefits will aecto benefit national food and medical
security, while preserving biodiversity and leadirtgprovements in the lives of local and
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indigenous peoples. As a condition of an accessradn agreements may be reached about
sharing the benefits resulting from obtaining aeptior any eventual commercialization. A
biodiversity framework may require access to genetsources and benefit sharing contracts
of this kind and there have been calls internatlpria link access to genetic resources and
benefit sharing regulations to patent laws.
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Crime against Women and Violation of Human Rights

Dr. Vijay Kumar*

Introduction

We all know very well in the ancient times in Indiaur women held a sky-scraping place of
respect in the society as mentioned in our Hindigioms Ved “Rigveda” and other
scriptures. Volumes can be written about the stafusur Indian women and their brave
performance from the vedic period to the moderresinBut later on, we see that, because of
social, political and economic changes, women tlosir position and were banished to the
background. Many evil customs and traditions stdpjpewhich in prison the women and
fixed them to the boundaries of the hause

Physical, sexual and psychological violence strikesnen in pandemic extent worldwide. It
crosses every social and economic class, evergioslirace and society. From domestic
abuse to rape as a weapon of war, violence agaorsen is a gross violation of their human
rights. Not only does it threaten women's healttd Hreir social and economic well-being,
violence also baffles the global efforts to redpoeerty.

The official statistics showed a deteriorating s&txe, health status, literacy rate, work
participation rate and political participation angowomen. While on the other hand the
spread of societal evils like dowry deaths, childriiage, domestic violence, rape, sexual
harassment, exploitation of women workers is widesg in different parts of India.
Humiliation, rape, kidnapping, molestation, dowrgath, torture, wife-beating etc. have
grown up over day of the years.

The behaviour of our society is women as sex obg@ very common picture in every
sphere of life and scene made by advertising agencyV channel and marketing and also
be it torture, rape, beating, molestation, physatalise or any such thing that has a direct
effect on the mental and physical state of the wame

The management of girl as a burden on the famityabse of the reason for the huge dowry to
given at the time of her wedding, and because isfrs|ason many of the girls are not even
encouraged to take up even middle education. Gendgquity be it education, employment,

home or anywhere is prevalent enough to aspedtdddeling of gender bias because of
which qirls are restrained to the house. Violeneppens everywhere, but India is a

1 Asst. Professor (PT) Patna University, Patna.
2 Violence and Protective Measures for Women Devalgt and Empowerment by Aruna Goel, New
Delhi, Deep & Deep Publications, 2004, pp. 3-4.
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particularly harsh place to be female. Over 40 getrof the child marriages in the world take
place in India. Sex selective abortions occur tlaurprising rates.

In 2011, the gender ratio was at its most imbaldrsiece India's 1947 independence: among
children six years old or under, there were onl¢ 8itls per every 1,000 boys. Increases in
wealth and literacy have only exacerbated the probbf female feticide. Women lag far
behind of men because the laws granting rightsndyah Constitution same rights as well as
man but circumstances to women have been extrestmly and their implementation lacks
smoothness and effectiveness. Although, women mténg of all kinds of crime, be it
cheating, murder, robbery, etc., yet the crimeshich a woman is specifically targeted to be
harmed are characterised as “crime against wonrdadly, crimes against women are
classified under two categories:

(1) Crimes under the Indian Penal Code (IPC):

1.Rape (Sec. 376 IPC)

Kidnapping & Abduction for different purposes (S863-373)

Homicide for Dowry, Dowry Deaths or their attemff®c. 302/304-B IPC)
Torture, both mental and physical (Sec. 498-A IPC)

Molestation (Sec. 354 IPC)

Sexual Harassment (Sec. 509 IPC)

Importation of girls (up to 21 years of age)

NoosrwdhE

(2) Crimes under Special and Local Laws (SLL), whicclude seventeen crimes, of which
the important ones are:

1) immoral traffic (1956 and 1978 Act),

2) dowry prohibition (1961 Act),

3) committing Sati (1987 Act),

4) indecent representation of women (1986 Act).
5) Domestic violence act (2005 Act)

The term violence is actually applied to physicallyiking an individual resulting in an
injury®, striking a person with the intent of causing hasot not actually causing?jtact
where there is high risk of causing injury3 or ahwhich may not involve actual hitting but
involves verbal abuse and psychological stress siiféring. The distribution pattern of
crimes against women has not changed much in giefdav years, but between 2001 and
2011 the overall number of incidents of crime agaimomen rose steadily, and was 59%
higher than in 2001.These figures are, at besicatite. Rape and violence against women

3 Kempe, et. Al, “The battered child syndrome” ,geatby Richard Gellar in wolf gang and wiener,
criminal violence”, 1982 p.201.

4 Gelles and Straus, “Determinants of violence efimily: towards a theoretical integration.” inrbu
hill, Nye and reis (eds.),” contemporary theoribsut the family,1979.
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are among the most under-reported crimes worldi@@use of the social stigma attached to
the nature of the crime. The UN Office on Drugs &manes records that in 2010 there were
only 1.8 cases of rape6 reported per thousand @dopindia; in Germany it was 9.4, in
Norway the figure was 19.2, in the United Statesdas 27.3 and in Sweden it was 63.5 per
thousand. It is legitimate to question whether eéhfiggures represent the number of crimes, or
how easy it is for women in these countries to refiem to the police.

Meaning of Crime against Women

The meaning of crime is defined as express or gdphihysical or mental cruelty to women.
Crime which are specifically “directed against werheand in which the “women are
victims” are termed as crime against women4.

Crimes against women are of various types as crimaslving sex for economic gains

including prostitution, keeping of brothel seduntiavrongful confinement, trafficking, dowry

extortion murder, crimes relating to women's propemwhich includes dishonest

misappropriation, criminal breath of trust, extorti robbery and murder, crimes in relation to
sex including outraging the modes of women, userohinal force, assault, kidnapping,

abduction wrongful confinement, rape, traffickingglultery, murder, other immoral acts
injurious to the society and other injurious agaiast women.

The United Nations defined “Violence against Womeén”1993 in Declaration on the
Elimination of Violence against Women. It is defihas any act of gender biasness violence
that results in, or is likely to result in, phydicsexual or psychological harm or suffering to
women, including threats of such acts, coerciomrbitrary deprivation of liberty, whether
occurring in public or private life5. The challesgindian women face include an often-
misogynistic society outdated and sometimes repegovernance structures, an inefficient
legal justice system, a weak rule of law and soafa political structures that are heavily
male-centric.

According to the 2011 census the sex ratio betvweem and women indicates 940 women to
1000 men which is a definite improvement over tl12 census where the ratio was
933:1000. However, India still has one of the lowsex ratios on the world with
approximately 35 million women "missing". The higheaumber of missing women at birth is
in the north-western states of Punjab, Rajastha@hHeryana, etc. Research indicates that
12% of this gap is found at birth which increase@%% in childhood7. Much of the violence
against Indian women is in the form of domestidence, dowry deaths, acid attacks, honour
killings, rape, abduction, and cruelty by husbaadd in-laws. One of the key challenges is
dowry — a practice of the bride’'s family giving tgifof cash and kind to the groom and his
family. In some cases the groom’s family mistrahts bride if such demands are not met to
protect women against this threat the Indian gavemt had enacted the Dowry Prohibition
Act and the Protection of Women from Domestic Viime Act and cruelty under Sec 498A
of the Indian Penal Code.
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In 2012, according to the National Crime RecordgeBu (NCRB), dowry deaths — or
murders of women by the groom or in-laws becausemwhet high dowry expectations -
constituted 3.4% of all crimes against women. lmeotwords, last year in India on average 22
women were killed per day because their familiagdaot meet dowry demands.

Provisions for women in Indian Constitution

Gender equality is enshrined in every sphere ofiamdconstitution, be it preamble,

fundamental rights, fundamental duties and directikinciples. The Constitution of India not
only grants equality to women but also empowersStae to adopt measures of positive
discrimination in favour of women for neutralizitige cumulative socio economic, education
and political disadvantages faced by them. Fund@hdRights, among others, ensure
equality before the law and equal protection of;lgrohibits discrimination against any

citizen on grounds of religion, race, caste, seyplace of birth, and guarantee equality of
opportunity to all citizens in matters relatingeimployment.

India has also ratified various international cartiens and human rights instruments
committing to secure equal rights of women. Key agidhem is the ratification of the
Convention on Elimination of All Forms of Discrindtion against Women (CEDAW) in
199310.

Constitutional Provisions for women are as under:

» Equality before law for women (Article 14)

» The State not to discriminate against any citizangmunds only of religion, race,
caste, sex, place of birth or any of them (Artithe(i))

* The State to make any special provision in favduw@men and children (Article 15
(3)

* Equality of opportunity for all citizens in mattenzlating to employment or
appointment to any office under the State (Artit

* The State to direct its policy towards securingnfem and women equally the right to
an adequate means of livelihood (Article 39(a)) aogual pay for equal work for
both men and women (Article 39(d))

* To promote justice, on a basis of equal opportuaitg to provide free legal aid by
suitable legislation or scheme or in any other w@yensure that opportunities for
securing justice are not denied to any citizen bgson of economic or other
disabilities (Article 39 A)

* The State to make provision for securing just amehdmne conditions of work and for
maternity relief (Article 42)

* The State to promote with special care the edutaltiand economic interests of the
weaker sections of the people and to protect them &ocial injustice and all forms
of exploitation (Article 46)

» The State to raise the level of nutrition and tta@dard of living of its people (Article
47)
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To promote harmony and the spirit of common brdthed amongst all the people of
India and to renounce practices derogatory to theity of women (Article 51(A)
(e))

Not less than one-third (including the number altseeserved for women belonging
to the Scheduled Castes and the Scheduled Trib#is¢ dotal number of seats to be
filled by direct election in every Panchayat torbserved for women and such seats
to be allotted by rotation to different constituescin a Panchayat (Article 243 D (3))
Not less than one- third of the total number oficef§ of Chairpersons in the
Panchayats at each level to be reserved for woAwialé 243 D (4))

Not less than one-third (including the number @ftseeserved for women belonging
to the Scheduled Castes and the Scheduled Tribbéisg dotal number of seats to be
filled by direct election in every Municipality tbe reserved for women and such
seats to be allotted by rotation to different cashcies in a Municipality (Article
243 T (3))

Reservation of offices of Chairpersons in Munidiied for the Scheduled Castes, the
Scheduled Tribes and women in such manner asgistatire of a State may by law
provide (Article 243 T (4)

* Legal Provisions for women are as under:

Factories Act 1948: Under this Act, a woman carmotforced to work beyond 8
hours and prohibits employment of women except etwé A.M. and 7 P.M.

Maternity Benefit Act 1961: A Woman is entitled w2eks maternity leave with full
wages.

The Dowry Prohibition Act, 1961: Under the provissoof this Act demand of dowry
either before marriage, during marriage and or #fte marriage is an offence.

The Equal Remuneration Act of 1976: This act presiéqual wages for equal work:
It provides for the payment of equal wages to bo#n and women workers for the
same work or work of similar nature. It also pratsldiscrimination against women
in the matter of recruitment.

The Child Marriage Restrain Act of 1976: This aaises the age for marriage of a
girl to 18 years from 15 years and that of a bo@Xgears.

Indian Penal Code: Section 354 and 509 safegubhedsterests of women.

The Medical Termination of Pregnancy Act of 197heTAct safeguards women
from unnecessary and compulsory abortions.
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Amendments to Criminal Law 1983, which provides dopunishment of 7 years in
ordinary cases and 10 years for custodial rapescase

73rd and 74th Constitutional Amendment Act reseri&id seats in Panchayat and
Urban Local Bodies for women.

The National Commission for Women Act, 1990: Them@assion was set up in
January, 1992 to review the Constitutional andllegeguards for women.

The Protection of Human Rights Act, 1993:

Protection of Women from Domestic Violence Act, 800his Act protects women
from any act/conduct/omission/commission that hainjares or potential to harm is
to be considered as domestic violence. It protéesvomen from physical, sexual,
emotional, verbal, psychological, economic abuskaso marital rape.12

Protection of Women against Sexual Harassment atkplaxe Bill, 2010: on
November 4, 2010, the Government introduced prioteaf Women against Sexual
Harassment at Workplace Bill, 2010, which aims abtgrting the women at
workplace not only to women employee but also tmde clients, customer,
students, research scholars in colleges and uitiesrand patients in hospitals. The
Bill was passed in Lok Sabha on 3.9.2012.

Section 376 A- if a person committing the offen€sexual assault, "inflicts an injury
which causes the death of the person or causepdtson to be in a persistent
vegetative state, shall be punished with rigoroysrisonment for a term which shall
not be less than twenty years, but which may extenichprisonment for life, which
shall mean the remainder of that person’s natifealdr with death.

Classification of Crimes against Women'’s

Women have been suffering since ages and thisréogtgainst them still continues in the
form of murder, robbery, cheating etc. Although Wasmmay be victims of any of the general
crimes such as “Murder”, “Robbery”, “Cheating” e@imes which are directed specifically
against women are characterised as “Crimes agéinsten”. Various new legislations have
been brought and amendments have been made imgxaivs with a view to handle these
crimes effectively. These are broadly classifiedlamtwo categories i.e. (A) The Crimes
under the Indian Penal Code (IPC) and (B) The Gsimeder the Special & Local Laws
(SLL)13.

1) Rape (Sec. 376 IPC) (Incidence- 24,923 Ratg: 4.3

Rape is one of the most common crimes against waméndial4and by the UT¢ human-
rights chief as a “national problem15. Accordin@@i 2 statistics, New Delhi has the highest
number of rape-reports among Indian cities, whabalpur has the per capita incidence of
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reported rapes.16 Sources show that rape casedlia have doubled between 1990 and
2008.17 According to the National Crime Recordsdaur, in 2012, 25,000 rape cases were
reported across India. Out of these, 24,470 werenatied by relative or neighbour. Men
accounted to commit 98 per cent of reported rapeBi8 latest estimates suggest that a new
case of rape is reported every 22 minutes in Ihdia.

2) Kidnapping & abduction (Sec. 363-373 IPC) (Incidnce- 38,262 Rate- 6.5)

According to the 2012 census, kidnapping and almluatases have reported to increase to
7.6% of which Uttar Pradesh alone has accounte@Zd% cases alone at national level. The
number of kidnappings and abductions of women artsl lgave jumped a whopping 163.8%
since 2002.

3) Dowry Deaths (Sec. 302, 304B IPC) (Incidence283 Rate- 1.4)

One woman dies every hour due to dowry relatecbresasn an average in the country, Death
by burning of Indian women have been more freqyeatiributed to dowry conflictsln
dowry deaths, the groom’s family is perpetratomufrder or suicide The Dowry Prohibition
Act, passed in India in 1961, prohibits the requpayment or acceptance of a dowry, "as
consideration for the marriage", where "dowry" &fided as a gift demanded or given as a
precondition for a marriage. National Crime Recdsdseau (NCRB) figures state that 8,233
dowry deaths were reported in 2012 from variougestal he statistics work out to one death
per hour. The number of deaths under this categbigrime against women was 8,618 in
2011 but the overall conviction rate was 35.8 pentgc slightly above the 32 per cent
conviction rate recorded in the latest data for2201

4) Torture (cruelty by husband or his relatives) (®c. 498-A IPC) (Incidence-1,06,527

Rate-18.2)

In 1983, domestic violence was recognised as afgpegminal offence by the introduction

of section 498-A into the Indian Penal Code. Thistisn deals with cruelty by a husband or

his family towards a married woman. Four typesragtty are dealt with by this l&w

e conduct that is likely to drive a woman to suicide,

e conduct which is likely to cause grave injury te the, limb or health of the woman,

» harassment with the purpose of forcing the womameorrelatives to give some property,
or

» Harassment because the woman or her relativesaislaito yield to demands for more
money or does not give some property.

5 “Court sentences 4 men to death in New Delhi gapg case". CNN. 2013-09-14. Retrieved 2013-
giulriar Virendra (Feb 2003). "Burnt wives". Burn @9: 31-36.

7 Oldenburg, V. T. (2002). Dowry murder: The impédegins of a cultural crime. Oxford University
Eg)elzse'nburg, V. T. (2002). Dowry murder: The impédegins of a cultural crime. Oxford University
9|:’,rb\eilsasil.able on http://indiatogether.org/manushi/s$87/laws.htm
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The NCRB statistics indicate that an Indian wonmambost unsafe in her marital home with
43.6% of all crimes against women being "crueltyflicted by her husband and relatives.
These numbers do not include incidences of maaga, as India does not recognize marital
rape as an offené® Of the 24,923 rape incidences in India in 2018%0%f the offenders
were known to the victitd, which is higher than the global average of apipnately 90%.

5) Assault on women with intent to outrage her modsty (Sec. 354 IPC) (Incidence-45,
351 Rate- 7.7)

In section 354 it has been mentioned that whoes®audts or forces any women intended to
outrage her modesty shall be punished not lessdharyear which may be extended to five
years and is also liable to be fined. The 2012 w=d national crime record bureau shows
the incidence of assault on women to have increbgetl5% over the past years. Madhya
Pradesh has reported the highest incidence amguiotitd.7% of total such incidences while
Kerala has reported the highest crime tate.

6) Importation of girl from foreign country (Sec. 366-B IPC) (Incidence- 59):

Importation of girls from other country or from Jam and Kashmir under the age of twenty-
one years with intent that she may be, or knowirtg be likely that she will be, forced or
seduced to illicit intercourse with another pergopunishable under the Indian Penal Code
sec.366-B with imprisonment which may extend toytears and is also liable to be fil&d
decrease in the number of cases has been receutlgl fn the census 2012 of which only 59
cases have been reported in 2012.

7) Immoral Traffic (Prevention) Act, 1956 (Incidene-2,563 Rate- 0.4)

The recruitment, transportation, transfer, harlapon receipt of persons, by means of threat
or use of force or other forms of coercion, of atichn, of fraud, of deception, of abuse, of
power or of a position of vulnerability or of thevipg and the receiving of payments or
benefits to achieve the consent of a person hasordgrol over any other person for the
purpose of exploitation. Exploitation shall inclydst a minimum, the exploitation of the
prostitution of others or other forms or other ferof sexual exploitation, forced labour or
services, slavery or practices similar to slavegyyitude or the removal of orgarté’ Cases
seem to have increased in the recent years by ib.2%ich the incidences in Andhra Pradesh
and Tamil Nadu are comparatively high (19.5% and%®Brespy

10 Available on http://www.freiheit.org/India-ViolereAgainst-Women-Current-Challenges-and-
Future-Trends

11 Available on http://www.freiheit.org/India-VioleeeAgainst-Women-Current-Challenges-and-
Future-Trends

2 Available on ncrb.gov.in/CD-Cl12012/cii-2012/Chap205.pdf

3 Available on http://www.theindiankanoon.com/2012&kction-366b-ipc-dhara-366b-
importation.html

4 Available on https://www.unodc.org/unodc/en/huntieaificking/what-is-human-
trafficking.html?ref=menuside

15 Available on ncrb.gov.in/CD-Cl12012/cii-2012/Chap205.pdf
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“Violence against women continues to persist as ohéhe most heinous, systematic and prevalent
human rights abuses in the world. It is a threatatbwomen, and an obstacle to all our efforts for
development, peace, and gender equality in alledi@d. Violence against women is always a violation
of human rights; it is always a crime; and it isvalys sun acceptable. Let us take this issue wih th
deadly seriousness that it deserves.”
.............. Ki moon, United Nations Secretary
Conclusion
Violence against women in its various forms is@ation of human rights, the very nature of
which deprives women of their ability to enjoy furmdental freedoms. It is a serious obstacle
to equality between women and men. Violence agamwsben remains hidden in the culture
of silence. The causes and factors of violencensgavomen include entrenched unequal
power relations between men and women that fogdégnce and its acceptability, aggravated
by cultural and social norms, economic dependepayerty and alcohol consumption etc. In
India, where the culprits are largely known to ¥haim, the social and economic "costs" of
reporting such crimes are high. General econompeiidence on their families and fear of
social ostracization act as significant disincesgi¥or a woman to report any kind of sexual
violence or abuse.

Therefore, the actual incidence of violence agawwnen in India is probably much higher
than the data suggests and because of this mdsé efomen are experiencing violence and
living its consequences There is need to breaksilleace and ensure that violence against
women is not just a woman’s issue but primarilydditigal, social, economic and cultural
issue that concerns men as well. While men reptésermajority of perpetrators of violence
against women, they have an important role to phapreventing and combating violence
against women. Because of their role models aeffathhusbands, brothers, and sons, men
and young boys should be part of the solution &ud be involved in eliminating violence
against women. If men felt involved, they shouldphgromote changes in attitudes among
other men. It is not women or men working alonend gender-based violence that yields the
best results. It is the partnership between thexnttas the greatest impact and reach.
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Role of UDHR to Protect the Rights of Domestic Helpector:
An Analysis on the Social Security Laws
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Abstract

The purpose of this research is to know the legaltgrtion for woman domestic workers regulated in
fundamental international law on the protectionvedmen. The results of this research are identitieak

the legal protection of woman domestic workers tiglis consistent with international convention.
According to Convention Decent work for domestickees, minimum standard by the convention are basic
rights of domestic worker, information on terms amdnditions of employment, hours of work,
remuneration, occupational safety and health, sbaacurity, standards concerning child domestic
workers, standards concerning live-in workers, stards concerning migrant domestic workers, private
employment agency measures to be put in place,utispettiement, complaints and enforcement. In
addition, UDHR has a role in social security laws fielation to its major principles and to obligathe
state to respect and enhance the rights of domésdiic sector.

Keywords: Domestic Workers, Human Rights, Social SecurityHRDRights of Domestic Worker

Introduction

Despite being one of the oldest and most importanployment sectors for millions of
people, all over the world, domestic work is ofterdervalued and poorly regulated. Thus, in
addition to being underpaid and overworked, mangnektic workers remain socially and
legally unprotected.This lack of regulation has led to innumerablelations of domestic
workers’ rights, including working hours rangingtween 8 and 18 hours and the absence of
any job security. Domestic workers invariably regamgt the more marginalized communities
in society. For too long, this group a large mayoaf whom are women has remained outside
the realm of policy-making on social and labouuéss and has largely been confined to the
informal economy. Since they work behind the clodedrs of private households, domestic
workers are shielded from public view and attentiamd are often hard to reach by
conventional policy tools. However, this should @ used as a convenient excuse for
inaction?

Defining Domestic Workers?
To gain better clarity of the issue it becomes emily important to understand who is a
domestic worker. The delegates to the Internatidi@ddour Conference while defining the

1 Research Scholar, Mewar University, Rajasthan.

2 Professor, Amity Law School, Noida.

3 Birti Klemm, “Protection for Domestic Workers: Chatlges and ProspectsBriefing Paper Special Issue
Fredrich Ebrit (2011).
4https://www.ilo.org/wecmsp5/groups/public/---dgrefss+--dcomm/publ/documents/publication/wcms_173B68.
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“domestic worker”, did not rely on a listing of tlepecific tasks or services performed by
domestic workers, which vary from country to coyréind may change over time. Rather,
they supported a general formulation that drawshencommon feature of domestic workers
that they work for private householtls.

The Domestic Workers Convention, 2011 (No. 18%ects this when it definesdbmestic

workers in Article 1:

a) The term Homestic work means work performed in or for a household or
households;

b) The term “domestic worker” means any person engagedmestic work within an
employment relationship;

c) A person who performs domestic work only occasilgnal sporadically and not on
an occupational basis is not a domestic worker.

The terms domestic work and domestic worker embraaay different forms of labour,
complicating the task of designing working time $athat meet the needs of all domestic
workers and their employers. This endeavor requivesreness of the variables that shape the
diversity of domestic worR.

Statistical Data

According to the most recent global and regionahvegtes produced by the ILO, at least 52.6
million women and men above the age of 15 were dtmevorkers in their main job. This
figure represents some 3.6 per cent of global wagwloyment. Women comprise the
overwhelming majority of domestic workers: 43.6liit workers or some 83 per cent of the
total. Domestic work is an important source of waggloyment for women, accounting for
7.5 per cent of female employees worldwide.

Available data show, that domestic work is a gr@vectonomic sector. As stated by the
International Labour Conferencehé challenge of reducing decent work deficitsrsatpst
where work is performed outside the scope or appbo of the legal and institutional
frameworks.

International Human Rights Framework protecting Domestic Workers

According to the United Nations Human Rights aréversal legal guarantees protecting
individuals and groups against actions which ieterfwith fundamental freedoms and human
dignity. The most important characteristics of hamights as envisaged by the United
Nationg are they are internationally recognized, theylagally protected, they focus on the
dignity of the human being, they protect individahd groups, they obligate State and State
actors, they cannot be waived/taken away, theyequal and interdependent and they are

Shttps://www.ilo.org/wecmsp5/groups/public/---dgresdrdcomm/publ/documents/publication/wcms_17336f3.pd
Shttps://www.ilo.orgiwcmsp5/groups/public/ed_protpobtrav/travail/documents/publication/wecms_150@60.
"Available at: http://hrp.cla.umn.edu/assets/ddmiuctiontolnternationalHumanRights2009withnoteg.pd
(Visited on March 19, 2017)
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universal. The rights may be divided in to diffargnoups as undérCivil rights- rights of
individuals to be protected from arbitrary integiece by government in their life liberty and
security, freedom to travel, right to due process.

Political rights- rights of individuals to interferand participate in the affairs of the
governments, e.g. right to vote, stand for electjarticipate in state and social management,
freedom of speech, press, assembly etc. Sociahoetio, and cultural rights progressive
demands of the people to improve their standartivofg. e.g. right to education, work,
healthy and working environment, practice of raiguses of one’s language and enjoy one’s
culture.

Individual Rights

Rights accorded to individuals such as the rigbtdife, education, health, work, rights to
suffrage: freedom of expression, freedom from tertuight to speedy trial Collective/group
rights, are rights given to a specified vulneraipteup which may be exercised because of
one’s membership to such community such as wonmgtss, children’s rights, indigenous
people’s rights.

Apart from the above the following human rightstinments are equally important to be
considered as milestones in upholding human rights:

» American Declaration of the Rights and Duties ofiMa

» European Convention for the Protection of HumarhRigind Fundamental Freedoms.

Thus, by the end of 1950, the above three systénmstouments have become established as
the major international instruments in the fieldrernational human rights for its promotion
and protection. However, in the decades that falbweach have diversified and additional
oversight mechanisms came in to existence likeddniations treaty bodies and Universal
Periodic Review, the Inter-American Court of HuniRights, and the European Committee of
Social Rightg?

International convention has put a good attentionhe case of domestic worker, since there
are 8 conventions related to domestic workers, lwhare:

 The Freedom of Association and Protection of thghRto Organize Convention,

1948;

» The Right to Organize and Collective Bargaining @ontion, 1949;

» The Forced Labour Convention, 1930;

» The Abolition of Forced Labour Convention, 1957;

* The Equal Remuneration Convention, 1951;

8 Available at: www.aspbae.org/bldc/sites/defautt#fippt/Know%620Your%20 Rights.ppt, (Visited on Fedgu
24h, 2017).

9 http://www.ohchr.org/EN/Professionalinterest/PddessersalHumanRightsinstruments. aspx (Visited gorilA
20, 2017).
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e The Discrimination (Employment and Occupation) Gamtion, 1958;

e The Minimum Age Convention, 1973;

* The Worst Forms of Child Labour Convention, 1999.

e The other conventions relating to domestic worker the summary of ILO
conventions are:

e The Wage-Fixing Machinery Convention, 1928;

¢ The Minimum Wage Fixing Convention, 1970;

e The Protection of Wages Convention, 1949;

e The Maternity Protection Convention, 2000;

e The Workers with Family Responsibilities Convenfi@881;

e The Termination of Employment Convention, 1982;

e The Private Employment Agencies Convention, 1997,

e The International Convention on the Protection dfMigrant Worker and Member
of Their Families, 1990;

¢ The Migration for Employment Convention (Reviseth49; and

* The Migrant Workers (Supplementary Provisions) Gorion, 1975;

*« Convention Decent work for domestic workers, 2011.

In addition to the Convention contained in the Ik@mmary, the international community
recognizes several international legal norms reetdb domestic worker, including:
e The Universal Declaration of Human Rights/ UDHR4&89
» International Covenant on Civil and Political Righ€CCPR, 1966
* International Covenant on Economic, Social andaltRights/ICESCR, 1966;
e« Convention on the Elimination of Al Forms of Digoination against
Women/CEDAW, 1979;
« The Convention on the Rights of the Child, 1989;
e Convention for the Suppression of the Traffic infdeas and of the Exploitation of
the Prostitution of Others, 1950.

Rights guaranteed under Universal Declaration of Hman Rights

The UN Declaration on Human Rights is hailed asikestone in the development of the
concept of Human Rights across the world. Accordinghe preamble of the Universal
Declaration of Human Rights, “recognition of théh@énent dignity and of the equal and
inalienable rights of all members of the human fars the foundation of freedom, justice,
and peace in the world. The declaration envisages that -Human Rights: Relto all
humans, regardless of race, color, sex, languatjgion, political or other opinion, national
or social origin, property, birth or other statgs.

Since its inception, it has become an importartrumsent on human rights and has exerted
considerable influence in all legislations basedoman rights in all the different parts of the

11 Available at: http://www.un.org/en/universal-deeldon-human-rights/, (Visited on April 02, 2017)
12 Article 2, UDHR, available at: http://www.un.org/aniversal-declaration-human-rights/, (Visited omargh 10,
2017)
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world. Its importance is all the more as it is first document of its kind which clearly
defined that there are certain rights which aréienable and has to be respected by all others
and it cannot be taken away. Over the years thisndtment has become a law and it has
influenced a lot of treaties and declarations basechuman rights. The most prominent
among these treaties are the International Covemartivil and Political Rights, and the
International Covenant on Economic, Social, anduCal Rights enacted and implemented in
1976. The provisions of these two covenants beindifig on the member states have played
an important role in inspiring human right legigdas across the globe. These declarations
talk about inalienable rights of human beings whach universal in nature like, the right to
life and personal liberty, right to equality, rigbtfreedoms etc.

The most important aspect of this law is thatysldown obligations which States are bound
to respect. By becoming parties to internationedties, States assume obligations and duties
under international law to respect, to protect, smdulfill human rights. The obligation to
respect means that States must refrain from imtegfevith or curtailing the enjoyment of
human rights. The obligation to protect requireatédt to protect individuals and groups
against human rights abuses. The obligation tdllfaifeans that States must take positive
action to facilitate the enjoyment of basic humights!®

Through ratification of international human rigltsaties, Governments undertake to put into
place domestic measures and legislation compatitite their treaty obligations and duties.
The domestic legal system, therefore, providesptireipal legal protection of human rights
guaranteed under international law. Where domésgjal proceedings fail to address human
rights abuses, mechanisms and procedures for ¢hdiviand group complaints are available
at the regional and international levels to helpuea that international human rights standards
are indeed respected, implemented, and enfordbe &ical level?

Major Principles of UDHR

The following are the major principles as laid doimrthe Universal Declaration of Human

Rights®

* We Are All Born Free & Equal. We are all born fré&e all have our own thoughts and
ideas. We should all be treated in the same way.

» Don't Discriminate. These rights belong to everyposhatever our differences.

* The Right to Life. We all have the right to lif@ycato live in freedom and safety.

* No Slavery. Nobody has any right to make us a sM& cannot make anyone our slave.

* No Torture. Nobody has any right to hurt us oraudure us.

* You Have Rights No Matter Where You Go. | am a peijsist like you!

 We're All Equal before the Law. The law is the safoeeveryone. It must treat us all
fairly.

BAvailable at: http://www.un.org/en/universal-deaton-human-rights/, (Visited on March 11, 2017)

YAvailable at: http://www.un.org/en/universal-deaton-human-rights/, (Visited on April 20, 2017)

15 Available at: http://www.youthforhumanrights.ordiat-are-human-rights/universal-declaration-of-human
rights/articles-16-30.html, (Visited on April 26027).
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Your Human Rights Are Protected by Law. We caraskK for the law to help us when we
are not treated fairly.

No Unfair Detainment. Nobody has the right to psitiu prison without good reason and
keep us there, or to send us away from our country.

The Right to Trial. If we are put on trial this st be in public. The people who try us
should not let anyone tell them what to do.

We're Always Innocent till Proven Guilty. Nobodyalid be blamed for doing something
until it is proven. When people say we did a badgthwe have the right to show it is not
true.

The Right to Privacy. Nobody should try to harm gaod name. Nobody has the right to
come into our home, open our letters, or botharusur family without a good reason.
Freedom to Move. We all have the right to go wheeewant in our own country and to
travel as we wish.

The Right to Seek a Safe Place to Live. If we aghfened of being badly treated in our
own country, we all have the right to run away nother country to be safe.

Right to a Nationality. We all have the right tddygg to a country.

Marriage and Family. Every grown-up has the rightrtarry and have a family if they
want to. Men and women have the same rights wheyndhe married, and when they are
separated.

The Right to Your Own Things. Everyone has the trighown things or share them.
Nobody should take our things from us without adyoeason.

Freedom of Thought. We all have the right to balievwhat we want to believe, to have
a religion, or to change it if we want.

Freedom of Expression. We all have the right to enag our own minds, to think what
we like, to say what we think, and to share ouagde&ith other people.

The Right to Public Assembly. We all have the rigihtmeet our friends and to work
together in peace to defend our rights. Nobodymake us join a group if we don’t want
to.

The Right to Democracy. We all have the right tketpart in the government of our
country. Every grown-up should be allowed to chabsé own leaders.

Social Security. We all have the right to affordalblousing, medicine, education, and
childcare, enough money to live on and medical el are ill or old.

Workers’ Rights. Every grown-up has the right toadfwb, to a fair wage for their work,
and to join a trade union.

The Right to Play. We all have the right to restrirwork and to relax.

Food and Shelter for All. We all have the rightaagood life. Mothers and children,
people who are old, unemployed, or disabled, angkalple have the right to be cared for.
The Right to Education. Education is a right. Pmmschool should be free. We should
learn about the United Nations and how to get aifn wthers. Our parents can choose
what we learn.
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» Copyright. Copyright is a special law that proteotse’s own artistic creations and
writings; others cannot make copies without perimissWe all have the right to our own
way of life and to enjoy the good things that acience and learning bring.
* A Fair and Free World. There must be proper ordemwe can all enjoy rights and
freedoms in our own country and all over the world.
» Responsibility. We have a duty to other people, wedshould protect their rights and
freedoms.

* No one can take away your Human Rights.

Role of UDHR in enhancing the Rights of the DomestiWorkers

The importance or need of the Universal DeclaratibHuman Rights was to prevent the kind
of tragedy that shook the world in the Second Wevlar. William Golding, author of the ever
popular ‘Lord of the Flies’ and winner of the Nolitilize for Literature, wrote “I know why
the thing rose in Germany. | know it could happerany country. It could happen here.”
Golding was referring to the Holocaust in Germahig belief that the evil behind the
Holocaust came in fact from the inherent evil omamkind, and that it was not an isolated
event. He expressed his fear that humankind wasflaand that anywhere evil was allowed
to surface, suffering and death would foll&w.

This is where Universal Declaration of Human Rigtds have its importance. This is why it
is relevant today because humankind is fatally éldwit is not the UDHR that has failed. It is
humankind. It is our hunger for power that bringmwat dictatorship, our selfishness that
causes poverty our inability to forgive those resuh genocide. And the UDHR is a
document that we have created as a Band-Aid tartdypatch these fatal flaws of humanity. |
don't think it is able to solve the world’s problenBut it is far better than nothiig.

There are people who argue that this is a dreanerdban a reality as most of the kind of
equality and other principles are not possible dbieve because of the inherent difference
among human beings in the world in many aspectssd flaws in humankind are so vast that
it cannot be anywhere closer to reality. For therpst of the poorest in any part of the world,
these principles will only remain as principles andg not going to bring any difference in
their case. If we take the example of domestic wiarkn India, can we say that the glorious
principles as laid down in the Universal declamategd Human Rights did help in any way to
ameliorate their condition? The answer is defigitelbig NO and even after 68 years of its
implementation there are many sections of the soaigho have not benefitted by these
principles and there are people who argue thattlpesiciples failed to achieve the basic
objectives for which it was enacted.

Available at:  https://wcjphumanrightsblog.wordpressn/2011/05/29/what-is-the-relevance-of-the-urgaéer
declaration-of-human-rights-today/, (Visited on Agd, 2017).
YAvailable at:  https://wcjphumanrightsblog.wordpressn/2011/05/29/what-is-the-relevance-of-the-urgaer
declaration-of-human-rights-today/, (Visited on Mgy, 2017).
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A number of scholars argue that the declarationamasiherent Western bias. For example,
Riffat Hassarargues that — “What needs to be pointed out teetlveho uphold the Universal
Declaration of Human Rights to be the highest,ade,smodel, of a charter of equality and
liberty for all human beings, is that given the Wées origin and orientation of this
Declaration, the "universality" of the assumptians which it is based is at the very least
problematic and subject to questioning. Furthermtire alleged incompatibility between the
concept of human rights and religion in generapanticular religions such as Islam, needs to
be examined in an unbiased way".

The American Anthropological Association criticizdte UDHR while it was in its drafting
process. The AAA warned that the document woulddb®ning universal rights from a
Western paradigm which would be unfair to countoesside of that scope. They further
argued that the West's history of colonialism amdrigelicalism made them a problematic
moral representative for the rest of the wafld.

During the lead up to the World Conference on HuRéghts held in 1993, ministers from

Asian states adopted the Bangkok Declaration,irgaffg their governments' commitment to

the principles of the United Nations Charter anel tmiversal Declaration of Human Rights.
They stated their view of the interdependence adiisibility of human rights and stressed
the need for universality, objectivity, and nonestiivity of human rights. However, at the

same time, they emphasized the principles of saymse and non-interference, calling for

greater emphasis on economic, social, and cultigiads, in particular, the right to economic

development over civil and political rights. Therg&ok Declaration is considered to be a
landmark expression of the Asian values perspectivech offers an extended critique of
human rights universalism.

Contemporary Expansions on Human Rights

In recent developments to the further expansiorthig concept, regional human rights

organizations came in to existence for the mompof human rights abuse on regional basis
like the African Commission on Human and Peoplégh® and the African Court on Human

and Peoples’ Rights Monitor State compliance whk #African Charter on Human and

Peoples’ Rights. The decline of the Soviet Unionregd the formation of the Organization

for Security and Co-operation in Europe (OSCE) Whigcognized dialogue on human rights,
political and military relations, and economic deyenent as being equally important to

sustained peace and stability across Europe an(fdireer) Soviet States. In addition, there

are other international bodies outside of whataslitionally referred to as the “international

human rights framework”. They also play an impartesle in addressing human rights

violations in their respective areas of operatfon.

18Available at: https://Universal_Declaration_of Hum&ights#Significance (Visited on April 04, 2017).
19 |bid.
20 |pid.
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For example, States may bring complaints agaifstrdbtates before the International Court
of Justice, which from time to time decides case®lving individuals’ human rights from
the standpoint of one State’s allegation that agrotholated the terms of an international
agreement (such as by not affording its natione¢ess to consular representatives when they
were detained in the second State). The Interratiombor Organization (ILO) also oversees
States’ compliance with international labor staddarincluding by receiving inter-State
complaints concerning alleged violations of ILO eentions?!

Further, individuals (as opposed to States) mayriminally prosecuted for violations of
international humanitarian law or internationalngnal law or of jus cogensnorms of
international law, or may be sued civilly under dmtic law. The International Criminal
Court, International Criminal Tribunal for Rwandaternational Criminal Tribunal for the
former Yugoslavia, and a number of internationaizgiminal tribunals undertake such
prosecutionsg?

A number of regional courts created through econdntegration or development agreements
have jurisdiction to adjudicate disputes relatetiuman rights. These courts and tribunals of
regional economic communities operate in sub-regafrAfrica, the Americas, and Eurofe.

Finally, national, or “domestic,” bodies also playp important role in implementing and
enforcing international human rights standardsjubling through national human rights
institutions (NHRIs), domestic civil and criminadal proceedings, the exercise of universal
jurisdiction, and truth and reconciliation commis®s*

Conclusion

Understanding the legal protection for woman doinesbrker is to provide a balanced and
real space as well as the space given to men, s $tinyth mentioned in the European
Journal of Women's Studie€Efiabling women to participate in reconceiving thecial
spaces, domestic and more 'public’, which theyimeiyt inhabit, might go some way towards
reducing the moral tone and at the same time reieaggnas an arena where citizenship is at
staké.

The research can be concluded that the form of fggéection of women's rights as domestic
workers according to international convention basedthe Convention Decent work for
domestic workers defined as the minimum standardhey convention is basic rights of
domestic worker, information on terms and condgiosf employment, hours of work,
remuneration, occupational safety and health, bs®aurity, standards concerning child
domestic workers, standards concerning live-in wmsk standards concerning migrant

21 http://lwww.ohchr.org/EN/Professionallnterest/Pdges/ersalHumanRightsinstruments. aspx (Visited on
March 20, 2017).

22 bid.

23 bid.

24 http://www.ohchr.org/EN/Professionalinterest/Pdges/ersalHumanRightsinstruments. aspx (Visited qurilA
02, 2017).



Prerna Gulati & Prof. (Dr.) Arvind P. Bhanu Page 61

domestic workers, private employment agencies issm@s to be put in place, dispute
settlement , complaints and enforcentént.

Thus, if we ask the question whether the Unive®aklaration Human Rights have
contributed to the cause of human rights violationthe world, the answer is definitely yes. It
has played a commendable role in protecting hunigint wiolations across the globe by
compelling the state governments to conform toaiebasic standards in policy formulation
as well as implementation. Thus, it can be viewsdaarevolution or break through in
international arena. It is needless to say thahallhuman rights documents drafted after this
had this basic principle as part of it or are iafiuged by these principles. Thus, we cannot
undermine the importance of Universal DeclaratonHuman Rights, even though it is not
binding, it has its influence in the making of marynstitutions across the globe and has
become the fundamental principle in the enactméhdwes, international laws, treaty, and a
guideline to be considered wherever human righggadked about.

25 Lalu Husni, Legal Protection for Woman Domestic Workers basethe International ConventiénJournal of
Legal, Ethical and Regulatory.
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Right to Food in Global Perspective

Om Prakash Kannaujia®

Introduction

The term “Right to Food” is not explicit under tfieundational law of the country of
India, however, it is defined in Human Right discsai of International Human Rights
Conventions, Treaties and Declarations.Now it isognizedas indispensable right for
every human being in the national as well as irggomal norms. Right to Food is
essential for the survival of life. Objective ofetlinternational declarations and treaties
referring to “Right to Food” emphasized link of ibatatus of person to issue of dignity,
on-discrimination, justice and participation. Thi#ogs of United Nation’s institutions
organs as well as human right scholars and adiivdst been taking part actively to
developing the “Right to Food” as an important HmmRight, and in the human
development of country and world at large

Causes Food problem and Global Hunger
The causes of food crisis and hunger all over thednare as follows as-

Increasing Population

Dr. Julian Huxley, late director of UNESCO, opertied population problem with a survey. It
had been the fashion in this country, he saidp&ak of a possible decline in population, but
that was only a local and temporary phenomenonkimgshe real issue, which was the trend
of world population as a whole. In all human higtoapart from temporary periods of
stagnation or of regression, the population haaddieincreased, and not only so, but the rate
of increase had risen. The present populationefatbrld is above 7.8 billion; in 1800 it was
920 million; in 1650 about 545 million. Earlier cpotations suggested that at the beginning
of civilization the population was 20 million, réacg 200 million by the middle period of the
Roman Empire. The rate of increase was now 1% mmaura; in earlier periods it was 0.1%.
The net increase of world population is now roughlgersons in every second, or something
like 243360 person every twenty-four hours.

Low food production and Increasing Pricé
i.e., low per capita food production and high saté population growth are main cause of
cause food shortage in several underdevelopingtgesnparticularly in tropical and semi

1 Research Scholar, Faculty of Law, University of Allahabad, Allahabad
2 Available on http://legalserviceindia.com.accessl2-08-2016t 10:22 am.
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tropical regions. Even though 60 to 80 percenhefggeople in these countries are of engaged
in farming, there productivity is so low that it e not fulfil the needs of the whole
population. By contrast in some industrialized ddes less than 8% of the population is
engaged in an agricultural industry that producast surpluses. Although these surpluses
help to meet the needs of many other parts of thedywmalnutrition is widespread and
persistent in the underdeveloped areas and is mepe for much of the high morality in
these areas, whether by itself or in a combinatiith infections of various types.

Increasing price is one of the causes of the faasisc World food prices is increasing
because of competition of bio fuel production witlod productior?, if the most affected
countries were not dependent on food imports toaguee population food needs, they could
have substituted food imports with local produeikich would have been sold in the cities at
affordable prices. But this substitution was madgdssible by the imposition of structural
adjustment programmes since the 1970s by the htterral Monetary Fund (IMF) and the
World Bank (WB), which forced countries of the Sow liberalize their agricultural sector,
eliminate subsidies to small farmers and promopoecrops as a source of foreign currency
to pay off the debt.

The withdrawal of States from rural developmentdemthe influence of the international
financial institutions, has been one of the roaises of the food crisis. The other root cause is
the poverty of populations living in cities of tleouth, which obliged them to spend
practically all their income on food, when pricesrieased. In most countries of the North,
price increases had far less impact on the capathpuseholds to purchase food. In order to
understand the real causes of the food crisis anegspond appropriately, it is critical to
understand the causes of structural hunger.

These are physiological caugbsy are the same for any person suffering fromghun
under-nutrition and malnutrition. Underlyingcausesmuch more complex. It was believed
for a long time that the main cause of hunger \wak bf availabl&ood.

Current World Food Situation

In all over World and accessibility of Food secprig depends on available supplies of food,
the income of the designated population and aduégsto the available supplies as well as
the consumption rate of food.Global food supply maproved enormously since the early
1960s. World food and agricultural production hasver experienced more favourable
conditions than in the 1980s and 1990s. FAO’s fasecor global cereal productionin year
2016has been lowered for the third consecutive hepmwith downward revisions forall the

major cereals. Nevertheless, globalcereal produasostillexpected to reach a record high
level of 2742 million tonnes.

SAvailable on http://worldhunger.org/article/08, ass on 13-08-2016 at 12:30 pm.
4“Food Security and Entitlement New York, Clarendress, Oxford University Press.
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The agricultural sector on average has kept up wwapulation growth and demand for
agricultural produce. World grain production (mginvheat, corn, and rice) has shown an
upward trend, with the exception of slight flucioas in some years due primarily to drought
and other natural disasters. Thus, it is evideat,tmore than ever before, an adequate
amount of food is being produced today. Based orentitrends and improved agricultural
technology, world aggregate food production willdedficient to meet demand in the decades
ahead.

But now, it is anticipated that world food suppliesll be adequate to feed the global
population. Right now there are viable alternati@ehnologies in agriculture to secure the
world food supply. The FAO observed that it is polgsto increase agricultural efficiency
without environmental degradation. It's suggesteat this could be accomplished through
better research, more effective education anditiginmproved access to markets, and more
ecologically suitable farming practices.

Right to Food in the International Law

The right to food has essentially been developedltesaty right; it is embodied mainly in the
two international covenants and has refined bydften subtle and creative work of the
covenants. However, other international and redimséruments are relevant to our analysis.
While human rights treaties are often cited as exnwieé of state practice, given that they
effectively signal a state’s acceptance of legdigabon, they may also be cited as evidence
of opinion juries. As stated in Part |, the rigbtfood is most clearly pronounced in Article
11 of the ICESCR. Like the ICCPR, the ICESCR hamnbeidely ratified.

Additionally, the Convention on the Elimination éfl Forms of Discrimination against
Women (CEDAW) requires States Parties to ensurguede nutrition for women during
pregnancy and lactation. It has been ratified B9 dtates. The Convention on the right of
the child (CRC) has 192 States Parties. Each $aitty is called upon to take appropriate
measures to combat disease and malnutrition thrauatdr alia, the provision of adequate
nutritious foods and clean drinking water. In tase of the ICESCR, CEDAW and CRC, not
only have the conventions been widely ratified, hair States Parties include countries that
are most affected by world hunger, including Inalia the countries of sub- Saharan Affica.

In addition to human rights treaties, the righfdod can be found under humanitarian law, in
U.N. resolutions, and in countless internationala®tions. According to one commentator,
the international community’s attempts to actuatize right to food can be found in “over
one hundred instruments relevant to the right twd%® definition and establishment as a
human right. “Against the background we purposegitce outlive of the right to food
prescribe of the convention, how a right treatied declarations.”

5 Available on http://www.radianceweekly.comccess on 14-08-2016 at 10:12 am.
6Available on http:/www.fao.org/english/newsroom/rs2003/html. Access on 14-08-204610:19 am.
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Convention on the Elimination of All Forms of Discimination against Women 1979

Article 12

Notwithstanding the provisions of paragraph | dgktarticle, States Parties shall ensure to
women appropriate services in connection with paagy, confinement and the post-natal
period, granting free services where necessamnyelisas adequate nutrition during pregnancy
and lactation.

Article 14: States Parties shall take all apprdprimeasures to eliminate discrimination
against women in rural areas in order to ensure, loasis of equality of men and women that
they participate in and benefit from rural devel@mnand, in particular, shall ensure to such
women the right: To enjoy adequate living conditions, particulartyrelation to housing,
sanitation, electricity and water supply, transorti communications.

Article 25 of Universal Declaration of Human Rights 1948

Prescribe that everyone has the right to a stamafdiding adequate for the health and well-
being of himself and of his family, including foodpthing, housing and medical care and
necessary social service, and the right to secimithe event of unemployment, sickness,
disability, widowhood, old age or other lack ofdlihood in circumstances beyond his
control.

Article 11 of the International Covenant on Economt, Social and Cultural Rights,
1966:- The right to food is related in Article 11 of thetérnational Covenant on Economic,
Social and Cultural Rights 198his article define the right to food in the followg words-

() The States Parties to the present Covenangreoe the right of everyone to an adequate
standard of living for himself and his family, inding adequate food, clothing and housing,
and to the continuous improvement of living coralis. The States Parties will take
appropriate steps to ensure the realization ofrihiet, recognizing to this effect the essential
importance of international co-operation basedrea tonsent.

(I The States Parties to the present Covenaobgrdzing the fundamental right of everyone
to be free from hunger, shall take, individuallydarough international co-operation, the
measures, including specific programs, which haezlad:

(a)To improve methods of production, conservatind distribution of food by making full
use of technical and scientific knowledge, by disisating knowledge of the principles of
nutrition and by developing or reforming agrariaistems in such a way as to achieve the
most efficient development and utilization of naluresources; (b) Taking into account the
problems of both food-importing and food-exportieguntries, to ensure an equitable
distribution of world food supplies in relationteed.

"General Assembly Resolution on 34/180, Enforcematet 8 Sept. 1981.
8 Gen. Ass. Resolution 217-A (lIl) of 10 December 8.94
9 Gen. Ass. Resolution 2200-A (XXI) of 16 Dec 1966fdtcement Date 3 Jan. 1976.
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International Covenant on Civil and Political Rights 1966
The right to food is avid and all compassing right closely linked the right to life which is
regarded as a supreme have a right, article 6 eflriternational Covenant on Civil and
Political Rights 1968proclaims that every human being has the inheiight to life. This
right shall be protected by law. No one shall Wetearily deprived of his life.

Humanitarian Law and Right to Food

The Geneva Conventions, considered the cornerstufnesernational humanitarian law and
widely claimed as customary international law, easthe availability of food in cases of
armed conflict. The Geneva Convention for the Aoraliion of the Condition of the
Wounded and Sick in Armed Forces in the Field (®argrequires a state that has captured
medical personnel from a neutral country, who wereviding medical assistance to an
enemy party, to provide such individuals with theme food as is granted to the
corresponding personnel in the state’s own armesk$y and to ensure that “The food shall in
any case be sufficient as regards quantity, quality variety to keep the said personnel in a
normal state of health.” Similarly, the Geneva Gmtion Relative to the Treatment of
Prisoners of War (Geneva llIl) requires the detgjrmpower to “supply prisoners of war who
are being evacuated with sufficient food” and tswee that “The basic daily food rations
shall be sufficient in quantity, quality and vayi¢b keep prisoners of war in good health and
to prevent loss of weight or the development ofitiabal deficiencies.” A number of other
provisions in the same Convention also relate ¢oright to food. The Geneva Convention
Relative to the Protection of Civilian Persons im& of War (Geneva V) contains several
articles that address the right to food.

Article 55 is of particular importance as it impssan affirmative duty on the occupying
power to ensure food and medical supplies for ttoeipied population. Two Protocols to the
Geneva Conventions also address the right to fo@tiose norms that are observed even in
times of conflict can easily be seen as havingstatus of fundamental rights. Additionally,
humanitarian law is increasingly seen as incorfiogathose norms that are already
established under human rights law.

U.N. Resolutions and Declaration

Resolutions made by multi-state actors in inteometi forums are an important indication of
state practice, and depending on their content, atsy provide evidence of opiniojurishe
U.N. General Assembly resolutions are of particutaportance because they reflect the
views and actions of a plurality of states. U.N.n@al Assembly resolutions repeatedly
reference the right to food and/or the obligatiomefrain from endangering food security.

Resolution 57/226, The Right to Food, for examgplates that “food should not be used as an
instrument of political or economic pressure” amdffirms “the importance of international
cooperation and solidarity, as well as the necgeséitefraining from unilateral measures that

10 Gen. Ass. Resolution 2200-A (XXI) of 16 Dec 196Gfd&cement Date 23 March 1976.
UAvailable on http://www.icrc.org/web/english/htmiigevaconventions. Access on 19-08-28160:55 am.
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are not in accordance with international law arel @harter of the United Nations and that
endanger food security?’

The Resolution also reaffirms “the right of evergoto have access to safe and nutritious
food, consistent with the right to adequate food #ire fundamental right of everyone to be
free from hunger so as to be able fully to devedod maintain their physical and mental
capacities.”

Similar statements are made in General AssemblylR&sn 58/186, The Right to Food.
Declarations provide additional evidence of statefice and, in some circumstances, opinio-
juris. Multi-state declarations are gaining importancstases increasingly act collectively by
forming conferences, groups, and compacts. It ish@se forums that states are likely to
pronounce their positions on legal rights and atians.

Food Aid Convention

The right to be free from hunger and to some detneeright to adequate food has been
reaffirmed by states in a number of conferencesdmuathrations, beginning as early as 1967,
when eighteen states signed a Food Aid Conveni8i], declaring their intention to supply
a minimum amount of food aid to countries in neled1997, members of the Food Aid
Committee (Argentina, Australia, Canada, the Euanp€ommunity and its Member States,
Japan, Norway, Switzerland, and the United Stategptiated a new FAC, which came into
effect on July 1, 1999, with an initial durationripel of three years. The overarching
objective of the FAC is “[tjo contribute to worlddd security and to improve the ability of
the international community to respond to emergdnogd situations and other food needs of
developing countries.” The FAC was extended by years in June 2003.

U.N. General Assembly

In 1974, the Universal Declaration on the Eradacaof Hunger and Malnutrition proclaimed
the unequivocal right of every individual to begrfom hunger. In 1984, the U.N. General
Assembly resolved that “the right to food is a wmdal human right which should be
guaranteed to all people, and, in that contexg {Beneral Assembly] believes in the general
principle that food should not be used as an ins#nt of political pressure.” A year later, the
World Food Security Compact reaffirmed the fundatalerght to be free from hunger.

Universal Declaration on the Eradication of Hungerand Malnutrition, 19744
Recognizing that the elimination of hunger and mtltion and the elimination of the causes
that determine this situation are the common objestof all nations:

i.  Every man, woman, and child has the inalienablatrig be free from hunger and
malnutrition in order to develop fully and maintaireir physical and mental faculties.
Society today already possesses sufficient: ressurorganizational ability and

Ibid.
13 Available on http://www.fao.org/docoments/show.htActcess on 19-08-201# 11:15 am.
14 Gen. Ass. Res. 3180 (XXVIII) of 17 Dec. 1973 Adaptyy World Food Conference 16 Nov. 1974.
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technology and hence the competence to achieveotijective. Accordingly, the
eradication of hunger is a common objective oftladl countries of the international
community, especially of the developed countries @thers in a position to help.
il. It is a fundamental responsibility of Governmerdaswork together for higher food
production and a more equitable and efficient diigtron of food between countries
and within countries.

World Declaration on Nutrition, 1992

We recognize that access to nutritionally adeqaatesafe food is a right of each individual.
We recognize that globally there is enough foodalband that inequitable access is the main
problem. Bearing in mind the right to an adequaendard of living, including food,
contained in the Universal Declaration of Humanh&g we pledge to act in solidarity to
ensure that freedom from hunger becomes a reality.

Article 8 of Declaration on the Right to Developmet) 1986°

It isrelated to theStates should undertake, ah#ti@nal level, all necessary measures for the
realization of the right to development and shaBee, inter alia, equality of opportunity for
all in their access to basic resources, educatiealth services, food, housing, employment
and the fair distribution of income.

Food and Sustainable Agricultural Development, 1996

The General Assembly, Reaffirming the right of ge@e to have access to safe and
nutritious food consistent with the right to adegufood and the fundamental right of
everyone to be free from hunger.

(9)Article 24 of the Convention on the Rights ofil@H989 proclaims the right to food of
the child and links with the right to educationjl@dhhealth and nutrition under article 24:-
Paragraph 1 of article 24 is States Parties rezeghie right of the child to the enjoyment of
the highest attainable standard of health and tdities for the treatment of illness and
rehabilitation of health. States Parties shallvetto ensure that no child is deprived of his or
her right of access to such health care serviaagPaph 2 of Article 24 required that States
Parties shall pursue full implementation of thghtiand, in particular, shall take appropriate
measures:

1) To combat disease and malnutrition, including wttiie framework of primary health
care, though, inter alia, the application of readwailable technology and through the
provision of adequate nutritious foods and -cleainking-water, taking into
consideration the dangers and risks of environnheothution;

2) To ensure that all segments of society, in pasicparents and children, are informed,
have access to education and are supported instneofubasic knowledge of child
health and nutrition, the advantages of breastfggdhygiene and environmental

15 General Assembly Resolution 41/128.
16 Gen. Ass. Resolution 51/171-1996.
17 General Assembly Resolution 44/25 Enforcement 2.3680.
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sanitation and the prevention of accidents; Arti2lé is another provision which
recognizes the right of the child to a slanderedivhg for the adequate child's
physical, mental, spiritual, moral and social depetent.

World Declaration on the Survival, Protection and Bevelopment of Children, 1990

We will work for optimal growth and development ghildhood, through measures to
eradicate hunger, malnutrition and famine, and touselieve millions of children of tragic
sufferings in a world that has the means to fekitlsatitizens.

Vienna Declaration and Programme of Action 1993

The World Conference on Human Rights calls uponteStéo refrain from any unilateral
measure not in accordance with international lad e Charter of the United Nations that
creates obstacles to trade relations among Stateisrgedes the full realization of the human
rights set forth in the Universal Declaration ofrilan Rights and international human rights
instruments, in particular the rights of everyoneat standard of living adequate for their
health and well-being, including food and medicate; housing and the necessary social
services. The World Conference on Human Rightsraffithat food should notuse as a tool
for political pressure.

Millennium Development Goals

While the declarations confirm states recognitibthe right to food as a fundamental human
right, it could be argued that the declaratidosnot represent universal acceptance of the
right to food as a legal right. On the other hahdse declarations formed part of the process
that led to the promulgation of the Millennium Dmment Goals (MDGs), which have been
universally recognized. The MDGs were adopted bynaimbers of the United Nations. The
first MDG concerns the eradication of extreme ptvand hunger. Specifically, it calls for
reducing the proportion of people living on lesartt$1l a day to half the 1990 level by 2015.
It also calls for halving the proportion of peopWao suffer from hunger between 1990 and
2015.

The MDGs represent virtually universal acceptarfab@right to be free from hunger, which
Is the core minimum component of the right to fo@dmmitments to the MDGs have also
been reinforced or confirmed in other forums, idihg the WTQO’s Doha Ministerial
Declaration, the Monterrey Consensus, and mosntigcehe FAQO’s Voluntary Guidelines
for the Implementation of the Right to Adequate doBin addition to MDGs and other
declarations, the right to be free from hunger awwdsome extent, the broader right to
adequate Food have been reaffirmed or read int@mmal charters, conventions, and
declarations, including the American Declaratiorihe Rights and Duties of Man (1948), the
Charter of the Organization of American States 89the Inter-American Charter of Social
Guarantees, the Additional Protocol to the Ameari€anvention on Human Rights, the Cairo
Declaration on Human Rights, and the African Giraoh Human and Peoples’ Rights.

18 General Assembly Resolution 44/25 Enforcement 2.3680.
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The World Food Summit & FAO for the right to food
During the 1996 World Food Summit (WFS), a PlarAofion was adopted with the aim of
reducing the number of undernourished people tbthalr 1996 number by 2015. The Plan
of Action contained seven commitments which weradbas guiding principles to all those
involved in formulating the policies to implemerttet Plan of Action at national and
international levels. The FAO Committee on Worldb&security (CFS), which had been the
negotiating forum for the preparation of the WFSswappointed to monitor progress at
regular intervals and, at its June 1998 sessigmegented a first review of the action taken to
fulfill each of the seven commitments, at naticasadl international levels, during 1997.

This review has based on reports contributed byitahb00 countries and 33 United Nations
agencies, international organizations, regionasuy regional bodies and nongovernmental
organizations (NGOs). Many of the countries covelgdthe CFS review had introduced

institutional measures to support the Plan of Actod its aims. These included: establishing
interministerial coordination mechanisms; reviewmafional strategies in the light of WFS

objectives; and developing national plans of actMare specifically, Food for all campaigns

and other initiatives, including World Food Dayefglations, had carried- out with a view to

raising public awareness of food security issues.

Conclusion and Suggestions

There are so many tools to protect the human tmhbod at global level as well as regional
levels which is good initiative of international csgty including public and private tools.

United Nation bodies i.e. Food and Agriculture rgation, World Trade Organization,

NGOs and several other public welfare organizatiplasied collectively a pivotal role to

establish right to food as a fundamental humantri@everal treaties and conventions
provisioned that to protect food security of alhdan being in their objectives.

It is also mention here that several treaties amentions organized by United Nation tried
to provide more and more beneficial policies tdf@iltheir food securityaccording to concern
problems regarding food security. With these regany suggestion is that the international
societies should educate their citizens regardmay tright to food and State should make
policies to establish economic equality among poflirther sustainable development in
agricultural productivity should be encourage withdharming environment and health of
human being including biodiversity.

References

1. http://legalserviceindia.com.(access on 12-08-2016
http://worldhunger.org/article/08, access on 132086
“Food Security and Entitlement New York, Clarend®mess, Oxford University Press.
http://www.radianceweekly.cor\ccess on 14-08-2016
http:/www.fao.org/english/newsroom/news/2003/htAdcess on 14-08-2016
General Assembly Resolution on 34/180, Enforcemate 8 Sept. 1981.
Gen. Ass. Resolution 217-A (1) of 10 December 1948
Gen. Ass. Resolution 2200-A (XXI) of 16 Dec 1966fdnement Date 3 Jan. 1976.

ONoGa~WN



Om Prakash Kannaujia

9

10.
11.
12.
13.
14.
15.
16.
17.

Gen. Ass. Resolution 2200-A (XXI) of 16 Dec 1966fdnement Date 23 March 1976.

http://www.icrc.org/web/english/html/genevaconvens. Access on 19-08-2016
http://www.fao.org/docoments/show.html. Access 6r08-2016

Gen. Ass. Res. 3180 (XXVIII) of 17 Dec. 1973 Adoptsdworld Food
Conference 16 Nov. 1974.

General Assembly Resolution 41/128.

Gen. Ass. Resolution 51/171-1996.

General Assembly Resolution 44/25 Enforcement 2.9890.

General Assembly Resolution 44/25 Enforcement 2.9890.

Page 71



Journal of Legal Studies, I nternational Refereed Peer-Reviewed Journal
ISSN 2321-1059, Val. 5, Issuell, July 2017
Page 72 www.journaloflegalstudies.com

Triple Talag under Muslim Personal Law: A Critical Analysis
Mr. Dharmender Singh Yadav*

Introduction

India is a multicultural society where we find @ifént religious groups have their own faith
and belief. Their belief is decided by the set afv.l And these laws are by considering
different customs followed by that religion. So,Iindia, different groups have their separate
personal laws. Indian is following these laws siti@e colonial period.

India does not have a uniform code of family lats. present family law domain, prevailing
since mid 1950s, consist of two parelled streanesiecal laws of a secular nature which
citizens can opt for at their choice , and commurépecific laws otherwise applicable to
followers of particulars religions, known in commparlance as the ‘personal laws.” while
the personal laws of all other communities haventsmost wholly codified and reformed by
the state, legislation in the area of Muslim Peastew has been few and far between due to a
strong minority syndrome prevailing in the tradii@d Islamic law as sacrosanct.

Till today there only the following brief Acts:
(&) The Muslim Personal law (Shariat) Application A&3Y.
(b) The Dissolution of Muslim Marriage Act, 1939.
(c) The Muslim Women Protection of Rights on Divorcet AB86.

The first of these only defines the scope of Mudlmt in India and includes divorce among
the subjects for deciding which the rule of decisib both parties to a case are muslim, shall
be Muslim personal law. In this respect it refassvarious concepts which are generally
regarded as ‘forms’ of divorce in Islamic law — d@l Khula, mubaraat, lian ,lla and Zihar.
This Act, or any other Act for that matter does detine or explain any of these concepts and
consequently all these remain victims of grave omseptions and gross misuse in the
society. The second Act deals with the Muslim Wolmeight to obtain divorce through a
court: and the third- enacted in the aftermathhefdelebrate®hah Bano casef 1986- with
their post divorce rights.

Now a days there is a burning issue in society abdple Talaq i.e. Talag-ul-Biddat. Almost

all news channels and print media have given spati®e news about it. Social and political
thinkers and intellectuals have more and more ésteon this topic. The debate over Muslim
personal law has taken a serious turn over theemaft Triple Talag. The government of

1 Research Scholar, Department of Law, M.J.P. Rohilkhand University, Bareilly.
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India is looking for its reform. While the All IndiMuslim Personal Law Board (AIMPLB) —
established in 1972 — is being blamed for all tbgressive provisions of Muslim Personal
Law, in operation in India for about 1000 years.

The Bharatiya Muslim Mahila Andolan (BMMA), formad 2007, is aggressively initiated

the debate to reform Muslim Personal Law. The Piifirister himself spoke of the plight of

Muslim women and has appealed to bring an end tat Wk called the tyranny of Triple

TalaqTalaq in legal sense means dissolution ofieg®rtie of husband and wife, according to
Muslim law, a husband, who is of sound mind anddttened puberty may divorce his wife
whenever he desires, without assigning any reasohis mere whim o caprice. Under shia
law in addition to the requirement of sound mindl guberty free will and intention are

essential for valid Talag.

Talaq, by which is meant dissolution of the marmiag the life time of the parties thereto,
may be affected by the act of the husband or bgenife of by mutual agreement; or it may
be annulment of the marriage by a decree of a lawnt2 To understand the nature and
concept of divorce law of Islam, a brief accountte$torical background of divorce is
necessary. The following paragraphs deal with ef historical sketch.

Holy Quran Perspective on Triple Talaq

“And the divorced women should keep themselvesaitimg for three courses, and it is not

lawful for them that they should conceal what Allaas created in their wombs, it they

believe in Allah and the last day; and their husblaave a better right to take them back in the
meanwhile if they wish for reconciliation; and thiegve rights similar to those against them
in a just manner and the men are a degree aboweahd Allah is Mighty, wise.”

Quran, Ch.ll, Ver. 228

Divorce may be (pronounced) twice, then keep (thengood fellowship or let (them) go

with kindness; and it is not lawful for you to keepy part of what you have given them,
unless both fear that they con not keep withinlithés of Allah of Allah there is no blame on

them for what she gives up to become free ther€bgse are the limits of Allah, so do not
exceed them and whoever exceeds the limits of Alake it is that are the unjust.

Quran, Ch. Il, Ver. 229

So, it he divorces her she shall not be lawful o lafterwards until she marries another
husband; then if he divorces her there is no blaméem both if they return to each other
(by marriage) if they think that they them bothhiky return to each other (by marriage) if
they think that they can keep within the limitsAdlah and these are the limits of Allah which
he makes clear for a people who know. Keep withélimits of Allah and these are the limits
of Allah which he makes clear for a people who know

2 F.B., Tyabji Muslim Law, 8 Ed, Bombay,1969, p.143.
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Quran, Ch.ll, Ver. 230
And when you divorce women and they reach theisgibed time, then either retain them in
good fellowship or set them free with liberalitydado not retain them for injury, so that you
exceed the limits, and whoever does this he indiemjust to his own soul; and do not take
Allah’s communications for a monkery, and rememiher favor of Allah upon you and that
which He has revealed to you of the Book and thedéfin admonishing you thereby. And be
careful (of your duty to) Allah and know that Allahthe knower of all things.

Quran, Ch.ll, Ver. 231

And when you have divorced women and they havecdetitr term (of waiting) then do not

prevent them from marrying their husbands when tgnee among themselves in a lawful
manner; with this is admonished he among you whievss in Allah and the last day, this is
more profitable and purer for your; and Allah knomfsile you do not know.

Quran Ch. 1l Ver. 232

Constitutional Perspective

Equality before law (Article 14)

The State shall now deny to any person equalitgreethe law or the equal protection of the
laws within the territory of India.

Prohibition of discrimination on grounds of religion, race, caste sex or place of birth

(Article 15)

1. The State shall now discriminate against any citine grounds only of religion, race
caste, sex, place of birth or any of them.

2. No citizen shall, on grounds only of religion, racaste, sex, place of birth or any of them
be subject to any disability liability, restricti@m condition with regard to-

a) Access to ships, public restaurants hotels anaeplatpublic entertainment; or
b) The use of wells tanks bathing ghats roads andcegplac public resort maintained
wholly or partly out of State funds or dedicatedhe use of the general public.

3. Nothing in this article shall prevent the Statenfranaking any special provision for
women and children.

4. Nothing in this article or in clause (2) of arti@® shall prevent the State from making
any special provision for the advancement of angially and educationally backward
classes of citizens or for the Scheduled Castesten8cheduled Tribes.

5. Nothing in this article or in sub-clause (g) ofuda (1) of article 19 shall prevent the State
from making any special provision, by law for thévancement of any socially and
educationally backward classes of citizens or lier $cheduled Castes or the Scheduled
Tribes in so far as such special provision ralatetiteir admission to educational
institutions including private educational instituts, whether aided or unaided by the
State other than the minority educational institasi referred to in clause (1) of article 30.

Protection of Life and Personal Liberty (Article 21)
No person shall be deprived of his life or persditarty except according to procedure
established by law.
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Freedom of Conscience and Free Profession, Practi@nd Propagation of Religion
(Article 25)

Article 25 of Indian constitution states “all persons are dguantitied to freedom of
conscience and the right of freely profess, practemd propagate religion subject to public
order, morality and health.

Uniform Civil Code for the citizen (Article 44)

The State shall endeavor to secure for the citizaiform civil code through the territory of
India. As per discussion of all the above theretanxeviews of arguments about triple Talag
has been originated.

Arguments in Favour of Abolition of Talak and Against of Abolition of Talak

Uniform civil code calls for replacing of the persd laws that are bases on religion and
scriptures with a common set of laws governingtlad citizens of India. These are usually
laws relating to marriage divorce, inheritance odperty, adoption etc. Triple talak is one
such Muslim personal law which has been practigeokgime immemorial.

There have been a lot of disputes regarding th&ettalag law which gives a man the right to
utter the word thrice and seal the deal of divggeamanently. Women are suffering injustice
in the name of personal law and hence they wantrifhle talaq thing to be abolished and be
replaces with uniform civil code.

In Favor of Abolition of Talaq

1. Unjust to Women:
Women are aggrieved due to this age old practivgvimg all the power to a man to get
rid of the women without giving her any explanatmrhaving to justify his act in front of
a court or gathering of people. It is only women amildren who have to suffer the
consequences of their action. Man could be drunk wter “talag” thrice and it's over
between them Is is not he who shall face the caress® but the women.

2. Personal Law bodies are of no help:
If Muslim personal Law board is so worried aboutefpimg the government from
interfering in the matters that relate to theirigbn they should have heard the
grievances of the suffering women and found satutar them instead of turning a deaf
ear. Many women have testified that the persomaldaard refused to hear their plead in
situations where these women were met with injastic

3. Un-Islamic:
Those advocates of Islam were born and raisedapelts who have believed that the
verses of Quran are extreme terms that couldn’ehaw other interpretation. They
follow verses that entertain their masochistic dfetinly while ignoring those that have
provision for safeguarding the interests of wordslam has held women in high esteem.
Triple talag has various limitations of time ancdg# and sanity of the man which is
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something that is not followed in India while itepails in many other countries with
Muslim majority.

4. Unconstitutional:
Bestowing extra rights to men regarding divorceng&ir. Though Islam also gives right
to seek divorce to women but the powers are limifechan on the other hand can simply
utter the three words, giving no reason taking oprasponsibility of the children or
giving her alibi money and he’s suddenly singleilag@his is unconstitutional and must
be done away with.

5. Misused Laws:
The triple talaq thing is badly misused by men pwiere. They could marry a woman
live with her for a few years and for whatever mrakeave her shattered. Rich men from
Gulf countries have been popularly known to mamg éake poor Indian girls as wives
and later after a few years send her back withagef a ‘divorcee’.

Against of Abolition of Talak
1. Diverse Culture:
India is known for its diverse cultural trends. Bveeligion can follow its own laws
and practices with no interference from the law imgkbodies. Admonishing this
factor will be a bad move since there are Hindspeal laws too that allows them to
have their own set of rules. Changing th diversityndia farcing people to adapt to
the Uniform Civil Code will be an extreme mob.

2. Interference in Religion:
Constitution of India gives the right to all religis to freely practice their own
customs and traditions. if government interferethim matters which are supposed to
be traditional to a particular religion, people amind to oppose it in large numbers
this could create mistrust amongst people whichattett the harmony of our nation.

3. Direct them to Decide:
Instead of enforcing uniform civil code the govelemh of India could instruct the
personal law boards to act with sensitivity witegb matters such as Triple Talaq and
Nikah halala. Many Muslim personal law boards cariltht too with some instruction
from the High courts.

Conclusion

If Muslim countries can bring about reform in fagnlaws India must follow suit. In the
words of Justic#lidayatulla: “if the lead is coming from Muslim countries, & hoped that in
the course of tie the same measures will be applieddia also.” Presently talaq system do
not deliver social justice, it only enables polfiparties to gain political mileage. Personal
law boards were created for a reason. It was s@ppmsact as a medium that would be able
to maintain integrity of law and order in that pewtar community and people would willingly
follow the verdict of the board.
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However, it must be noted that the personal boaresiearly dead except for being stubborn
on matters that the government wants to take ihatgds. If the personal boards are active,
they should have been able to ensure that justiserived to those women who are victims of
triple Talag. Muslim women in large numbers arevéhg support to the abolition of triple
talaq which shows that it is the need of the hdlaw ball in the court of Honorable Supreme
Court Constitutional bench iBhayara Bano v. Union of Indi#n this case judgment has been
reserved by the Apex court and pronouncement wail®d are highly confirmed that
Supreme Court will pronounce judgment on the baisisile of law and it will be just, fair and
reasonable.
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Position of Public Interest Litigation in India

Dr. Aniruddha Ram*

Introduction

India is a social welfare state, as distinguishrethfa mere police state, which aims at social,
welfare and the common good and to secure tosatliizens. Justice- Social and econdmic
The ‘Social welfare philosophy is imbibed in thenstitution itself. The public/social welfare
and interest lies in attainment of an egalitariatheo and a society where rule of law exists.
India is a developing country; still the majority ibs population is poverty stricken and
illiterate. For them, the guarantee of fundamernggits as is incorporated under prat Il of the
constitution does not hold any significance. Evday, they sacrifice a number of their rights
at the hands of rich and literate. For the poditeibte and ignorant of the technicalities of
law, justice is a far-fetched reality.

On the other hand, the Government has also notrslamy concern for their well-being. Not
only this with regard to many other issues, somesirthe public has to wait for years for
Government's response. As the directive princigles not enforceable by 1dwso it makes
the government to ignore its duties having pubboazrn. Thus, in order to prevent the
violation of the rights of sizeable segments of $beiety which owing to poverty, ignorance,
social and economic disadvantages cannot themsabsest and to realize the government its
responsibilities, the concept of Public Interedigation/ Social Action litigation has been
introduced.

Meaning of Public Interest Litigation

The word Public Interest Litigation is not defing@d any dictionary. basically, the word
‘Public Interest is defined in various many dicties. The oxford English Dictiondrglefine
Public Interest as the common well-being also pubklfare. In shroud’s judicial dictionaxy
Public Interest is defined thus: a matter of publigeneral interest “does not mean that which
is interesting as gratifying curiosity or a loveioformation or amusement but that in which a
class of the community have a pecuniary interesioone interest by which their legal rights
or liabilities are affected”. In Black’s law Dictiary (Sixth Edition). Something in which the
public, the community at large has some pecuniatgrést, or some interest by which their

1 Associate Professor, Jaipur School of Law, Maharaj Vinayak Global University, Jaipur Rajasthan.
2P.B.K.M Samity v. State of West Bengyiit 1996 SC 2426.

3 Article 37 of the Constitution of India, 1950.

4 2nd Edition, Vol. XII.

5|V Edition Vol. 4.
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legal right or liabilities are affected, it doestmoean anything so narrow as mere curiosity,
are as the interests of the particular localitiwbjch may be affected by the matters in
question. Interest shared by citizens generalbffairs of local, state or national government.

The expression ‘litigation’ means a legal actiocluiling all proceedings therein, initiated in a
court of law with the purpose of enforcing a rigit legal seeking a remedy. Therefore,
lexically the expression ‘Public interest litigatiaoneans a legal action initiated in the court of
law for the enforcement of public interest or gahanterest in which the public or a class of
the community have pecuniary interest or some d@steby which their legal rights or
liabilities are affectet

Origin of Public Interest Litigation

The concept of Public Interest Litigation (PIL) hi#lorigin in U.S.A. but the seeds of PIL, in
Indian legal system were initially sown by Krishhaer J. in 1976 (without assuming the
terminology). The emergence of the concept of Public Intekéggation in India has been
explained by Bhagwati. J in one of his articles ¢i@b Action Litigation: The Indian
experience”

“The judiciary has to play a vital role not only joreventing and remedying abuse but also
in eliminating exploitation and injustice. For thigirpose, it is necessary to make procedural
innovation in order to meet the challengesposedhiy role of an action and committed
judiciary®”

Role of locus standi

With Public Interest Litigation gaining momenturhetSupreme Court relaxed the traditional
rule of locus standi in the filing of a Public énest Litigation and evolved a broad rule which
now permits Public Interest Litigation or Socialtdn litigation at the instance of ‘public
spirited citizens’ for the enforcement of Constaotl and other legal rights of any person or
group of persons who because of their poverty aiaflg or economically disadvantaged
position are unable to approach the court for frielibus, a Public Interest Litigation can be
filed by any member of public acting Bonafedeon thehalf of other/ others for the
enforcement of fundamental rights or others letgtlisory rights under Article 32 or Article
226 respectively

In A.B.S.K. Sangh (Rly) v. Union of Intfi& was held that the Akhil Bhartiya Soshil Karma
Chari Sangh (Railway), though an unregistered @ssoc could maintain a writ petition
under Article 32 for the redressal of a common\griee. ‘Access to Justice through class

6 Dr. Bijan Narain Mani Tripathi, An Introduction thurisprudence, 14Edition, p. 387.
”Mumbai Kamdar Sabha v. Abdulbl{aB76) 3 SCC 832.

8 Vide ‘Role of Judiciary in Plural societies’ Pulbled in 1987.

9 Article 32, The Constitution of India, 1950.

10 AIR 1981 SC 298.
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actions. Public Interest Litigation and represewtaproceedings is the present Constitutional

Jurisprudence.

Epistolary Jurisprudence

The Indian judiciary rising above the establishedtours of filing a petition or technical rules
of procedure, not only relaxed the traditional rofdocus standi but has also acted ‘pro-bono
-publico’ i.e., by treating letters as petitionsdan some cases, the courts have been even
taken Suo motu cognizance of ‘news’ published iwspapers and treated them as petitions.
With the view to make themselves more accessibligadvantaged sections of the society,
the court has introduced procedural innovationsieMietters addressed to the court have been
treated as writ-petitions in cases of gross viotatof fundamental rights, thus led to the
evolution of Epistolary Jurisprudence

The active role played by the judiciary in showguancern towards safeguarding the rights of
public has given a boost to. Public Interest Liiga Hence, it would be right to say that
Public Interest Litigation is an important contritaun of judicial Activism of the late 1980 and
early. 1990.

Nature and Scope of Public Interest Litigation

The innovation of Public Interest Litigation by tis&ipreme Court is an extension of it' a
Jurisdiction under Article 32 of the ConstitutioHowever, PIL is not in the nature of

adversary litigation rather it is a challenge andopportunity to the government to vindicate
and effectuate the prevention of basic human rigtganingful to the deprived and vulnerable
section of the community and to assure them sagidl economic justice which is the main
objective of our constitution.

In S.P Gupta and others v. President of India and rsthepopularly known as (judges
Transfer Case), the Court examined the scope ajettobf Public Interest Litigation. The
Court held that any member of the public havingfisient interest” can approach the court
for enforcing Constitutional or legal rights of ethpersons and redressal of a common
grievance. On the behalf of majority, Bhagwatstated the rule regarding the Public Interest
Litigation i. e when can it be filed, who can fiteand how can it be filed.

(1) Where a legal wrong of legal injury is caused tospe or to a determinate class or
persons by reason of violation of any constitutimrdegal right and such person or
determinate class of person is by reason of povémiplessness of disability or
socially or economically disadvantaged positionhl@do approach direction or order
writ in the high Court under Article 226 or in cadebreach of any fundamental rights
to this court under Art. 32.

(2) Where the weaker sections of the community are exmecd such as under-trial
prisoners languishing in jails without trial, indeof protective home or poor workers

11 AIR 1982 SC 149.
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who are helpless victims of the exploitative sgciahd do not have easy access to
justice, the Supreme Court will not insist on aulag writ petition to be filed by the
public-spirited individual espousing their caused aseeking relief of them. The
Supreme Court will readily respond to a letter @dded by such individual action pro
bono publico.

(3) No doubt, there is a prescribed procedure for npttike petition under Article 32 but
the Court may cast aside the technical rules otguore in the exercise of its
dispensing power and treat the letter of publicdethindividual as a writ petition and
act upon it.

Remedy under Public Interest Litigation

In PIL the Court has power to take affirmative aitby issuing specific direction is cases of
governmental inaction to perform its duty/functiofitie court also has the power to award
cost to the petitioner who has brough an impontaatter before the court for consideration.
The Court can also grant compensation to personhaksuffered on account of the violation
of their constitutional or legal rights.

The pill of Public Interest Litigation has been dige cure many social problems. Following
are some of the cases in which Public Interesgaitbn (PIL) jurisdiction has been invoked.
These cases are primarily related to the protectiomeaker sections of society, protection of
environment and other human rights and also relatéssues of public importance.

In Neeraja Chaudhari v. State of MPcase the Supreme Court dealt with bonded labour,
contract labour, child labour cases and directedatithorities to take steps for ensuring better
enforcement of labour laws and for identificaticglease and rehabilitation of bonded labour.

In Hussainara khatoon v. State of Bikarcase the Court declared the detenu has a right to
speedy trial and free legal aid, constrained inritjet to life and personal liberty under Art.
21.

In Lakshmi Kant Pandey v. Union of Intfiacase the Supreme Court laid down certain
principles and norms to be followed by government ather concerned agencies in

determining whether a child should be allowed t@bepted by foreign parents. This is done
to ensure the welfare of children of tender agepsed to be adopted by foreign parents and
to keep a check on the illegal activities takingael in the name of adoption such as child
trafficking.

12AIR 1984 SC 1099 Also Sebl.C Mehta v. State of T.MIR 1991 SC 417.
13 AIR 1979 SC 13609.
14(1994) 2 SCC 244.
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In Parmanand Katara v. Union of Indfa case the Supreme Court observed that it is the
paramount obligation of every member of medicafgssion. Private or government to give
medical aid to every injured citizen brought foeaiment immediately without waiting for
procedural formalities to be completed in ordeatoid negligent death.

In Olga Tellis v. Bombay Municipal Corporati§ncase the Court held that right to livelihood
is included in right to life. In the present cad® removal of pavement dwellers by Bombay
Municipal Corporation (BMC) was challenged, The &upe Court said “Deprive a person of
his right to livelihood and you shall have deprivesl of his life” and ordered BMC to provide
alternate arrangement to the displaced persons.

In M.C Mehta v. Union of Indi3 case the Court ordered the closure of tannetidajman
near Kanpur which were polluting the river Gangas.

In M.C Mehta v. Union of Indt§ case the Apex Court directed 292 industries &tand
operating in Agra to change over to natural gasdsstrial fuel or stop functioning with
coal/coke and get relocated, since the emissiomergied by the coke/coal consuming
industries were air pollutants and had damagingcesfon the TAJ and the people living
around TAJ Trapezium.

In Sheela Barse v. Union of Indfa case the Court told the State Governments taget
necessary remand houses and observation homes ghilelren accused of an offence could
be lodged pending investigation and trial.

In Vineet Narain v. Union of Indi& case wherein the Supreme Court issued directions i
regard to the Constitution of the Central Gig la@m@nmission (CVC) and its functioning in
order to make central bureau (CBI) an impartialnage It was contended that CBI has failed
to perform its duties and legal obligations in ascmas it has failed to investigate matters
arising out of the seizure of “Jain Diaries” angtosecute all persons who were guilty.

In Mohan Lal Sharma v. State of fPcase a telegram was sent to the Court from the
petitioner alleging that his son was murdered iicpdock-up by the police. The telegram
was treated as writ petition by the Court and theecwas referred to CBI for detailed
investigation.

15 AIR 1989 SC 2039.
16 AIR 1986 SC 180.
17(1987) 4 SCC 463.
18 AIR 1997 SC 734.
19 AIR 1986 SC 1773.
20 AIR 1998 SC 889.
21(1989) 2 SCC 609.
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Thus, the objective of innovating Public Interegtdation (PIL), is to bring socio economic
justice by protecting the interests of Public, aaduring them the valuable human rights and
making the government answerable on ignoring thigemsaof public importance.

Extended scope of Public Interest Litigation
In M.C Mehta v. Union of Indf, the Court further widened the scope of Public rege
Litigation.

(1) The Court held that the poor in India can seekreefoent of their fundamental rights
form the Supreme Court by writing a letter to angige. Also, such a letter does not
need to be accompanied by an affidavit. Earlierrtive laid was that the letter should
not be addressed to any individual judge but oalyhe court. The court did away
with this rule because such an approach would desy access to justice as the poor
and illiterate masses might not know the propecgdare to address the court.

(2) The court held that under Art. 32, it has powegitant compensation in appropriate
cases where the fundamental rights of poor andidisdaged person are violated.
However, Art. 32, cannot be used as a substitutelfoming compensation for the
infringement of fundamental rights which can begdothrough the ordinary process
of a Civil Court. Only in the cases where it affetdrge number of people that the
compensation can be claimed from this court under3®.

(3) The Court held that Court can appoint socio-legainmission or devise any
procedure and forge any tool it deems appropr@aténe enforcement of fundamental
rights of the poor.

Abuse of Public Interest Litigation

Liberalizing the rule of Locus standi has certaipysed some dangers in the field of public
interest litigation. With such a wide scope, thearmtes and risks of frivolous litigation
increases. The court are already having huge nuotbesises in their balance which are yet
not put for hearing or are pending for disposalyfears. In such cases entertaining frivolous
petitions is in itself injustice to the public. Tlause of Public Interest Litigation can be
showcased in the following’'s cases.

Janta Dal v. H.S Chaudhd?i, In this case the petitioner tried to misusedpbblic interest
litigation for political purposed. In 1986, befogein deal was made by Indian government.
Later on, some politicians were charged word takirde in the deal. For further inquiry CBI
moved an application before these special judgeissioe a later of rogatory (request) to
Switzerland government for providing necessarystéssce in conducting investigation. At
this stage, an advocate H.S Choudhari filed Plihdbto issue the letter of rogatory unless
allegations against the concerned persons is proMeel PIL was dismissed on the account

22 AIR 1987 SC 1087.
23(1992) 4SCC 653.
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that the petitioner had no locus standi to fileitpet as he was a total stranger to the
prosecution and more than they were not even aa#tbby the convicts.

Simranjit Singh Mann v. Union of Indfg In this particular case the petitioner who was a
prominent political leader filed PIL on the badigtthe was interested in establishing the rule
of law and thus challenged the conviction of twandots on the grounds of violation of Art.
22,21, and 14

The Supreme Court dismissed the PIL and held thatiminal cases as far as possible, the
courts should be approached by the accused onipatriay a stranger through PIL.

Criticism of Public Interest Litigation

Inspired of its benefits, the PIL has been critcdizy many. According to critics firstly, the
relaxation of locus standi would flood the courtishwitigation thereby resulting in delay in
disposing of important matters and secondly, therClas not capacity to enforce its order
and in many cases the conditions have not changed.

Thirdly, it has been pointed out that through Pdbmetimes the courts make interference in
the occupied field on the legislature and execuiiwrch is not justified as this against the
connotational mandate and will result into confietween the three organs of the State.

In order to meet the criticism of inability to enfe orders, Justice P.N Bhagwati referred to
Art. 144 which says that “All authorities civil anadicial in the territory of India shall act in
aid of the Supreme Court. If any of these autlesritail to carry out the orders of the Court,
the Court can punish them for the contempt of ¢ourt

With regard to the criticism of flooding of litigahs, the court replied by quoting the words
of the Australia law Reforms Commission, “the léé&ed standing rules has caused no
significant increase in the number of actions bhiwgguing that the parties will not litigate at

considerable personal cost unless they have anteatst in the matters.

Conclusion

There is no doubt that importance of Public Inteddsgation cannot be ignored in our
country where the law enforcing agencies like @ohce involved in violation of fundamental
rights of citizens. Inefficient and passive law @uing machinery is a boon to the law
violators. India has been largely accused on ttexnational front for the violation of human
rights. A large number of India’s population is pand lives in the rural areas, for them such
a remedy will be a panacea for all their probleBigt at the same time the court should be
cautious so that frivolous litigations are not etati@ed.

In this regard | would like to quote Bhagwati., érds Justice Bhagwati said that with the
relaxation of locus standi rules caution must &lsmbserved so that the liberal rule of locus

24(1992) 4 SCC 653.
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standi might not be used by Public, who approat¢hesCourt in case of giving a note of
caution, he Started. “But we must be careful to e the member of the public, who
approaches the Court in case of this kind, is gdtionfire and not for personal gain or private
profit or political motivation or other oblique ceideration. The Court must not allow its

process to be abused by politicians and others.
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Sexual Harassment at Workplace

Dr. Chandra Sen Pratap Singh'

Abstract

Harassment at workplace by the Males is the realitfhe working woman'’s life. It was in August 199i7thie case
of Vishaka v. State of Rajasthan & Ors., that far first time, sexual harassment was explicitlyegrally defined
“as an unwelcome sexual gesture or behaviour, whetlrectly or indirectly as sexually colored remarkdysical

contact and advances, showing pornography, a deroanehjuest for sexual favors, any other unwelcomesichl,

verbal/ non-verbal conduct being sexual in natui®tarting from Vishaka to the enactment of the Slestarassment
Act, 2013, a long journey and progress has beer dorthe field of sexual harassment at workplat¢i.Slot has

to be done in this field. The Article critically aduate the progress in India in curbing the menafesexual
harassment at workplace.

Key Words: Sexual Harassment, Vishaka, CEDAW, Apparel Expanr@tion Council, Workplace, Medha Kotwal
Lele.

Introduction

The status of women throughout the world has baedbatable issue. Regardless of their caste,
religion or class, Indian women have never enjoyguahl status, neither in their families nor in
the society. Despite several Constitutional andllegfeguards, a lot of things still have to be
done for the safety and empowerment of women. Téeate of sexual harassment has been a
part of our society. The economic compulsion of wanted to many chances of exploitation.
In today's era, the number of women entering thendb labor workforce in India is
unprecedented. With the current global economimsiin, more and more women are entering
the workforce. In the light of this developmengithis a need more than ever to respect, protect
and fulfill the rights of women, especially at thverkplace.

The ‘right to work’ includes the right to work free any form of sexual harassment. Sexual
harassment at the workplace, a new form of crirae deen emerged due to the women’s effort
to fight against the economic disparity with mehisicrime is the most vivid example of human
rights violation, gender equality and injustice.r&sment should not be treated as a joke. It
creates feelings of discomfort, uneasiness andlfation. Any such behavior is unacceptable
and intolerable regardless of the perpetrator.

Sexual harassment is a complex issue involving woreir perceptions and behaviour, and
the social norms of the society. Of all the forhmt tviolence against women can assume, sexual
harassment is the most ubiquitous and insidiolish@lmore so because it is deemed 'normal’
behaviour and not an assault on the female entity.

1 Assistant Professor, Faculty of Law, Lucknow University, Lucknow, UP-226031.
2 Available on http://www.womenstudies.in/elib/othfat_sexual_harassment.pdf,
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The emergence of the term ‘sexual harassment’ earalbed back to the mid-1970s in North
America® Sexual harassment, the legal claim, is a dematd3tate Authority stand behind
women’s refusal of sexual access in certain sitnatithat previously were a masculine
prerogative’. Sexual harassment at work is an unwelcome or itesh\behaviour of sexual
natures, which is offensive, embarrassing, intitiiga or humiliating and may affect an
employee’s work performance, health, career otilived?

As far as the international prospect is concerrid, provisions for gender equality and

protection of women at the workplace has been densdl as a serious issue. Sexual
Harassment of Women at Workplace has been takbey uarious International Organizations,

including the United Nations (UN) and the Interoatal Labour Organization (ILO).

The Preamble to the Declaration on the EliminatidnViolence Against Women states:
...Violence against women constitutes a violationthef rights and fundamental freedoms of
women®

The Declaration on the Elimination of Violence AgstiWWomen, 1993 states:

Any act of gender-based violence that results iris dikely to result in, physical, sexual or
psychological harm or suffering to women, includthgeats of such acts, coercion or arbitrary
deprivation of liberty, whether occurring in pubtic private life’

The UN Convention on Elimination of All Forms ofdarimination Against Women (CEDAW)
is one such convention. It has been adopted in bg7ZBe UN General Assembly and is often
described as an International Bill of Rights formmen. The CEDAW defines what constitutes
discrimination against women, focuses on the ptioie®f women from sexual harassment at
the workplace.

The CEDAW consists of a Preamble and 30 Articldse Tonvention defines discrimination
against women as:

"Discrimination against women" shall mean any digtibn, exclusion or restriction made on
the basis of sex which has the effect or purposinphiring or nullifying the recognition,
enjoyment or exercise by women, irrespective off tmarital status, on a basis of equality of

3 Carrie N. Baker, “The women’s Movement against Sekagassment”, p. 1, Cambridge University Press8200
4 C. MacKinnon, “Sexual Harassment: Its First Dedad@ourt” in Feminism Unmodified: Discourses on Life and
Law (9" printing, 1994)104.

5 Sabitha, M., “Sexual Harassment Awareness Traiaing/orkplace: Can it effect Administrators’ Peréep?”,
JOAAG, Vol. 3. No.2, (2008), p. 2.

6 General Assembly Resolution No. 48/104, 1993.

7 Article 1 of the Declaration on the Elimination\diblence Against Women and the Platform for Actfoom the
Fourth World Conference on Women.
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men and women, of human rights and fundamentatir®s in the political, economic, social,
cultural, civil or any other field.

The other relevant provisions in this context corgd in CEDAW are:

“1. States Parties shall take all appropriate nressio eliminate discrimination against women
in the field of employment in order to ensure, obaais of equality of men and women, the
same rights, in particular:

(a) The right to work as an inalienable right dfralman beings;
(f) The right to protection of health and to safétly working conditions, including the
safeguarding of the function of reproductién.”

At the International level, the United NatioBgneral Recommendations!4& the Convention
on the Elimination of all Forms of Discriminatiorgainst Women defines sexual harassment
as including:

such unwelcome sexually determined behaviour asigdlycontact and advances, sexually
colored remarks, showing pornography and sexualahels, whether by words or actions. Such
conduct can be humiliating and may constitute dthesnd safety problem; it is discriminatory
when the woman has reasonable ground to belieweh#traobjection would disadvantage her
in connection with her employment, including retngnt or promotion, or when it creates a
hostile working environment.

The International Bill of Human Rights protectshtg “without discrimination of any kind as
to race, colour, sex, language, religion, politioalother opinion, national or social origin,
property, birth or other status!'The Universal Declaration of Human Rights pronathsafe
working conditions with dignity as a basic humaghti?

Sexual Harassment in UK

In England, sexual harassment is tried under Seds! of the Criminal Justice and Public
Order Act, 1994 which has inserted a new Sectignidto the Public Order Act. It states:

4- A. Intentional harassment, alarm or distress

(1) A person is guilty of an offence if, with inteo cause a person harassment, alarm or distress,
he-

8 Article 1 of the UN Convention on Elimination ofl&orms of Discrimination Against Women (CEDAW).

9 Article 11 of the UN Convention on Elimination ofl&orms of Discrimination Against Women (CEDAW).

10 Available on Committee on the Elimination of Disaination against Women, General Recommendation 19,
Violence against women, (Eleventh session, 1992pmgilation of General Comments and General
Recommendations Adopted by Human Rights Treaty Bodi¢é Doc. HR\NGEN\1\Rev.1 at 84 (1994). (umn.edu).
11 Article 2 of the United Nations Declaration of HamRights, 1948.

12 Article 23, United Nations Declaration of Human Rigy 1948.
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(a) uses threatening, abusive or insulting wordsetvaviour, or disorderly behaviour,
or
(b) displays any writing, sign or other visible regentation which is threatening,
abusive or insulting, thereby causing that or asogberson harassment, alarm or
distress.

Further, the Protection from Harassment Act 199HAP was enacted into the United
Kingdom's legal system by the Conservative Goveninte prove to citizens that the state was
being tough on crim& The Protection from Harassment Act 1997 was aaityrintroduced to
deal with the problem of stalking. However, it dewlith a much wider range of behaviour,
including behaviour which alarms or distresses/tbém. The Act gives both criminal and civil
remedies. There are two criminal offences:

e pursuing a course of conduct amounting to harassmen

* amore serious offence where the conduct putsittienn fear of violence
Harassing a person includes alarming the persocausing the person distreds.

The US

Even in a country like the US, which is the hubatif human right activities and feminist
movements, it was only in 1980 that the United édaEqual Employment Opportunities
Commission issued a set of guidelines which cohcidefined sexual harassment. It is
basically the same definition as was adopted bythevention on Elimination of All Forms of
Discrimination Against Women, 1979 (CEDAW). In U&p types of sexual harassment have
been addressed by the courtpuitl pro quo”and“the hostile work environment”.

India

The Government of India ratified the CEDAW on"2Fne, 1993. The Preamble to the
Constitution of India clearly states that “equabfystatus and opportunity” must be secured for
all its citizens. Further, equality of every peraorder the law is guaranteed by Article 14 of
the Constitution. A safe workplace is thereforecanan’s legal right. Indeed, the Constitutional
doctrine of equality and personal liberty is conéal in Articles 14, 15 and 21 of the Indian
Constitution. These articles ensure a person’d t@kqual protection under the law, to live a
life free from discrimination on any ground angtotection of life and personal liberty. Article
51-A (e) of the Constitution obligates every citize renounce the practices derogatory to
women. Article 51 provides for promotion of intetioaal peace and security, and Article 253
read along with List | of the Seventh Schedule arigles the appropriate authority to make laws
for honouring international commitments. It is tpenciple of jus cogens making the
international law automatically incorporated in thenicipal laws which applies, in the absence
of domestic law in the field of sexual harassment.

13]. Gowland, ‘Protection from Harassment Act 138&:‘new’ stalking offences’ (2013) 77(5) Journ&lGziminal
Law 387.
14 Available on https://researchbriefings.files.pamient.uk/documents/SN06648/SN06648. pdf
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In India, sexual harassment of women has not baaulated as a juridical classification of
crime in Criminal law. Prior to Vishaka judgmen®@l7), the person facing sexual harassment
at workplace had to lodge a complaint under Se@ih of the Indian Penal Code 1860 that
deals with the 'criminal assault of women to outragomen's modesty', and Section 509 that
punishes an individual/individuals for using a ‘diogesture or act intended to insult the
modesty of a woman. Later on, section 354 A wagdda the IPC through the way of Criminal
Law (Amendment) Act, 2013 which enlists the actsolwhconstitutes the offence of sexual
harassment. They are:

» physical contact and advances involving unwelconteexplicit sexual overtures; or
* ademand or request for sexual favours; or

» showing pornography against the will of a woman; or

* making sexually coloured remarks

Vishaka was a landmark judgement in the field of Sexuaftaldsment at Workplace by
Supreme Court of India. IWishaka v. State of Rajastiana writ petition was filed for the
enforcement of fundamental rights of working womamder Articles 14,19 and the most
important Article 21 of the Constitution of India view of the prevailing climate in which the
violation of these rights is not uncommon. In ttése, the Supreme Court has declared certain
guidelines in the absence of particular legislatonthe Sexual Harassment at workplace, by
exercising it power conferred under Article 1%df the Constitution of India. It is a landmark
case in the sense that because for the first tumeie the Constitutional history of India, it was
officially recognized at such a high level of nded laws for sexual harassment and laying
down of guidelines of sexual harassment of workivgman. Till 1997 even after India’s
independence of 50 years there was hardly anydasafeguard sexual harassment of working
women.

Vishaka's case was the outcome of the infamousmgtg in Bhanwari Devi case given by the
Lower Court in which the District Judge infamoustated that “since the men were of higher
caste, he could not have raped them.” The casgybt@bout immense anger and fury from
various sections of the society, and lead to mese$ts, and a demand for sexual harassment
laws at the workplace. Various women's groups hed\bhina Kapur and her organisation,
Sakshi filed Public Interest Litigation (PIL) again the state of Rajasthan and the
Central Government of Indiato enforce the fundamlerights of working women under
Articles 14, 19 and 21 of the Constitution of India

The immediate cause of filing petition was duehe brutal gangrape of Bhanwari Devi. She
was a social worker in Rajasthan worked aaathinfor the Women’s Development Project
and she tried to stop a child marriage. The rapawar did not get justice from Rajasthan High

15(1997) 6SCC 241; 1997 SCC (Cri) 932.
16 Law declared by Supreme Court to be binding orcalirts- The law declared by the Supreme Court $eall
binding on all courts within the territory of India
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Court and the rapists were allowed to go free. Hmisaged a women's rights group called
Vishaka that filed a public interest litigationtime Supreme Court of India. Vishaka judgment
has been followed in many cases. Some of them are:

Apparel Export Promotion Council v. A.K. Chopral”: This case has brought the issue of sexual
harassment of women at the workplace in the lighthis case, the respondent, A.K. Chopra
used his superiority and tried to molest the feneaigloyee of the appellant, Apparel Export
Promotion Council. The Supreme Court while emphiaginn the definition of what amounts
to sexual harassment, upheld the dismissal of argupofficer of the Delhi based Apparel
Export Promotion Council who was found guilty oksally harassing a subordinate female
employee at the workplace.

According to the court: “Sexual harassment is anfof sex discrimination projected through
unwelcome sexual advances, request for sexual faxand other verbal or physical conduct
with sexual overtones, whether directly or by irogtion, particularly when submission to or
rejection of such conduct by the female employes @apable of being used for affecting the
employment of the female employee and unreasonatdifering with her work performance
and had the effect of creating an intimidating ostite work environment for her.”

“That in such cases, the courts must try to loakatbroader implications and not deny justice
to women based on narrow technicalities or dictipmaeanings, the conduct of the respondent
was indecent and hence amounted to sexual harassmen

Sri Subrata Kumar Choudhary v. State Bank of India & Others'®. The Apex Court observed
in this case that “in view of the above, and theesiloe of enacted law to provide for the effective
enforcement of the basic human right of gender li#gguand guarantee against sexual
harassment and abuse, more particularly againgakbarassment at workplaces, we lay down
the guidelines and norms specified hereinafterdfgr observance at all workplaces or other
institutions, until a legislation is enacted foe ghurpose.”

Medha Kotwal Leleand Orsv. Union of India'®: In this case, a letter written by Medha Kotwal
highlighting a number of individual cases of sexharassment stating that the Vishaka
Guidelines were not being effectively implementad been converted into a writ petition by
the Supreme Court. The Supreme Court took cognizaard undertook monitoring of
implementation of the Vishaka Guidelines acrossctnentry by directing State Governments
to file affidavits emphasizing on the steps takgihem to implement the Vishaka Guidelines.
The result showed a poor performance by a majofitiie States.

17 AIR 1999 SC 625.
18\W.P. NO. 23245 (W) of 2008, A.S.T. No. 1237 of 80AC Kol.
19(2013) 1 SCC 297.
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The Supreme Court was not satisfied with the impletation of the Vishaka Guidelines. In its

judgment, the Supreme court observed ttie implementation of the Vishaka Guidelines has
to be not only in form but also in substance aridtsgo as to make available safe and secure
environment for women at workplace in every aspadtthereby enabling working women to

work with dignity, decency and due respect.”

The other important cases related to the samlaeenakshi v. University of Delhi & Othéts
Sakshi v. Union of Indf4 Seema Lepcha v. Union of India & OtHérsand Independent
Thought v. Union of Indfd

Sexual Harassment of Women at Workplace (PreventigriProhibition and Redressal) Act,
2013

The lack of a substantive law affected the issugexfual harassment at Workplace which leads
to the passing of the Sexual Harassment of Womevioakplace (Prevention, Prohibition and
Redressal) Act, 2013. After the 1997 Vishaka Gumgsl, it took almost 16 years for the Act to
be a reality. The Act received the President’sraisse April 12, 2013 and came into effect from
December 9, 2013.

The Sexual Harassment Act was enacted with thectgeof providing women protection
against sexual harassment at the workplace antidgorevention and redressal of complaints
of sexual harassment. The initial paragraphs oAtité.ay down the intent explicitly as follows:

“Sexual harassment results in violation of the faméntal rights of a woman to equality under
articles 14 and 15 of the Constitution of India &ed right to life and to live with dignity under
article 21 of the Constitution and right to praetamny profession or to carry on any occupation,
trade or business with includes a right to a saférenment free from sexual harassment.”

The Act had in its background the famous Vishalse@d 1997, which had laid down the “Code
of Conduct for Workplace” to enforce the fundameérights of working women under Article
14, 19 and 21 of the Constitution of India. It walso Medha Kotwal Lele vs. Union of
India®which led to the making of this Act.

The whole Act has been divided into 8 chapters@mdprising of 30 sections. The ambit of
the Sexual Harassment Act is very wide and is agblée to the organised sectars well as
the organised sect8r Chapter Il of the Sexual Harassment Act requareemployer to set up

20 2009 (2) SCC 210.

21 AIR 2004 SC 3566.

22 Civil Appeal No. 1632 of 2012, decided on Februarg2@®L2; (2013) 11 SCC 641.
23 W.P. (Civil) No. 382 of 2013, decided on Octobey 2017.

24(2013) 1 SCC 297; (2013) 1 SCC (Cri) 459.

25 Section 2(0), Sexual Harassment Act, 2013.

26 Section 2(p), Sexual Harassment Act, 2013.
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an “Internal Complaints Committee” (IC€)at each office or branch of an organisation
employing at least 10 employees to hear and redressances pertaining to sexual harassment.
Additionally, the Sexual Harassment Act also dsttik procedural aspect, such as the process
to be followed for making a complaint and inquiringo the complaint in a time bound
manner?®

One of the significant provisions of this Act isthit empowers the Internal Committee or the
local Committee, as the case may be, to recommenidet employer, at the request of the
aggrieved employee, interim measures such as -trafagfer of the aggrieved woman or the
respondent to any other workplace; or (b) grantéage to the aggrieved woman up to a period
of three months; or (c) granting such other rebighe aggrieved woman as may be prescribed.
The leave granted to the aggrieved woman undes#ugon shall be in addition to the leave
she would be otherwise entitlétThe Act prescribes monetary penalty of up to R0 for
non-compliance with provisions of At.

Loopholes/ Lacunae in the Sexual Harassment Act

The enactment of Sexual Harassment Act, 2013ignifisant step in the direction of curbing
the menace of Sexual Harassment at Workplace aswrieg conducive environment to the
working women at the workplace. But there are aeftaopholes in this Act. There is absence
of Gender Neutrality in the Act. In many develogmmintries like USA, the law relating to
sexual harassment at workplace is gender neutraholdern times, various studies shows that
cases of sexual harassment against male also thasigh it may not be as prevalent as seen
among women.

The limitation period of three months to regist@oanplaint is a provision that will hinder the
purpose of the Act. There is also Confidentialityn€erns in the enforcement of the Act as the
Act requires one member from amongst non-governahemtganizations or associations
committed to the cause of women, to be a parteoliiternal Complaints Committee. Ineffective
implementation of the law is another major condernts failure. The Act makes provision for
punishment in case of a false or malicious compldihis threat of punitive action for false
complaints will definitely act as an obstacle besgaili is not easy for a woman to always prove
the charges and approaching the authorities neled®fcourage.

Conclusion

Sexual harassment of women at workplace is a shamedlity of modern era. Women
constitutes nearly 50 percent of the total popaiatindia in the 2%tcentury has been rapidly
changing and growing. More and more women are wglio work and become financially
independent. But the instances of Sexual harassatéfibrkplace is posing hindrance in this

27 Section 2(l), Sexual Harassment Act, 2013.

28 Section 11, 13-14, Sexual Harassment Act, 2013.
29 Section 12, Sexual Harassment Act, 2013.

30 Section 26 (1), Sexual Harassment Act, 2013.
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direction. A country’s progress is directly propomnal to the progress of its women. To have a
check on the malpractices of Sexual Harassmenoakmace, stringent action should be taken
and the provisions of the Sexual Harassment Aatlghoe strictly enforced. Awareness in the
field of Gender Sensitization will be a welcomepster the effective sensitization of the
employees.
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Matrimonial Disputes and Alternative
Dispute Resolution in Indian Law

Dr. Syed Ali Nawaz Zaidi*
Syed Irfan Haider Jafri?

Introduction

The Constitution of India is the supreme legal atith in India, and Part Ill of the Constitution
guarantees citizens "fundamental rights" that carmforced directly in high courts and the
Supreme Court under Article 226 and 32 respectivews, judicial precedents, and customary
principles which are not inconsistent with the Qingonal provisions are given appropriate
respect.

India is a huge country with a population of 3.2Biom square kilometres, with diversified
communities and people of all religions and cubureside harmoniously in one of the world's
biggest democracies. The Indian legal system hadvey in response to the lives and
aspirations of its citizens, as well as the divexdeures, religious traditions, and personal laws
that exist in the country.

Family Law Legislations in India

Personal rules governing Hindus and Muslims areltiest aspect of the Indian legal system.
The Hindu personal law has evolved over time assalt of a constant codification process.
Changes in society have resulted in changes indnch reflect the changing social situations
and strive to solve social problems using new teglas based on the experience of legislation
in other countries. Muslim personal law has mols#gn unaffected by legislation. The Indian
Parliament has adopted a number of family laws #ily to religious communities as
described in the enactments themselves. The follpws a brief description of these
enactments.

The Hindu Marriage Act, 1955, is the main legiglatiaddressing marriage in India that is
relevant to the majority population of Hindus, dindias enacted to improve and codify Hindu
marriage law. It includes anyone who is not a Mus(Christian, Parsi, or Jew, as well as anyone
who is a Hindu, Buddhist, Jain, or Sikh.

The Special Marriage Act, 1954, was adopted byriien Parliament to allow a specific type
of marriage in certain circumstances. People whansé to marry outside of the ceremonial

1 Associate Professor in Department of Law, Aligarh Muslim University, Aligarh.
2 Student of LL.M. in Department of Law, Aligarh Muslim University, Aligarh.
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marriage under their own personal laws use thisterent to solemnise their marriage.
Regardless of personal beliefs, this law appligsetmple of all faiths and cultures in India.

In addition to these laws, the Indian Parliamersspd The Family Courts Act, 1984, with the
objective of encouraging conciliation and assuriast resolution of disputes connected to
marriage and family relations. Apart from theseesuylthe Indian Parliament added specific
provisions addressing out-of-court settlementbién@ode of Civil Procedure, 1908.

Background of ADR in India

It is thought that the tradition of amicable disptgsolution in India dates back to ancient times,
when disputes were settled by elders, between msnobspecific relationships or profession,
as well as between residents of a specific locatiomural India, the 'local bodies’ known as
Panchayat consisting of local elders and prominsginbers decided practically all conflicts
involving village residents. These techniques adgadul dispute resolution were not only a
"alternative" to the official court system, but weegarded as legitimate means of administering
justice. Both systems continued to function innailsir manner. Depending on the nature of the
dispute, traditional institutions used an arbitmator conciliation process.

India’s Existing Statutory ADR Provisions
In India, the legislature's concern for ensuringnmpt and effective justice is reflected in the
following statutes:

1. Section 89 of the Civil Procedure Code (CPC) of8 %> supplemented by Order X
Rules 1A, 1B, and 1C: Dispute Settlement outsiéeQburt.

2. Settlement under Order XXXIIA of the Civil Procedutode, 1908.

3. The Legal Services Authority Act of 1987 establidheok Adalat to promote
mediation, conciliation, and informal settlementagfal issues.

4. Reconciliation under the Hindu Marriage Act of 19S&ctions 23(2) and 23(3), as well
as the Special Marriage Act of 1954, Sections 34(8) 34(4).

5. Under the Family Courts Act of 1984, it is the dutlthe family court to make
reasonable efforts to reach an agreement.

Provisions regarding ADR in the Civil Procedure Coa, 1908
The CPC contains three substantive and procedroeispons that allow for dispute resolution
outside of the courtroom. The following are a fewmmples of these provisions:

» Section 89 of the Civil Procedure Code deals withajd-court resolution of disputes.
It clearly outlines the legislative forms, techrégy machinery, and procedures for
alternative dispute resolution in all civil litigah situations in India. Order X, Rules
1A, 1B, and 1C of the CPC provide procedural bsishese substantive provisions.

* The Court's inspection of parties is governed bYpBER X of the Civil Procedure Code
of 1908. Rule 1A of Order X gives the parties te Huit the option of settling their
differences outside of court. It shall appoint dedfor the parties to appear before
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whatever place or body they select for settlemenedhey have exercised their option.
Rule 1B also states that the parties must appdareberhichever forum or authority
they choose. If the presiding officer of the forum authority believes that in the
interests of justice, the body or authorities stowdt proceed with the matter. Rule 1C
requires the presiding officer to send the cas& bathe court.

e Suits Relating to Family Matters are covered by ERDXXXIIA of the Civil
Procedure Code of 1908. The Indian Parliament ader XXXIIA to the Civil
Procedure Code, 1908, in 1976, to establish mandatitlement procedures in all
marriage disputes. According to Order XXXIIA, inyasuit or proceeding to which this
Order applies, the Court must attempt in the finstance to facilitate the parties in
reaching an agreement on the suit's subject mathek if the Court considers that the
parties have a reasonable chance of reaching aaragnt at any stage during any such
action or procedure, the Court may adjourn theihgdior as long as it considers
necessary to allow such attempts to be made.

The term "People's Court" refers to the Lok Adalider Chapter six of the Legal Services
Authorities Act, 1987, authorities may hold Lok Aala for the purpose of resolving disputes
at such intervals and locations as they deem apptepThe Lok Adalat system is built on
Gandhian principles, and its major goal is to resalisputes via conciliation and compromise
rather than following rigorous procedural normsk l&xalat is merely an improved version of
a system that has an ancient tradition of resoldisggreements through elders or leaders of
the tribe or village in India. The Law Commissiohldia advocated in its 129Report that
courts are required to submit disputes to altevaatispute resolution mechanisms after framing
problems.

Indian Family Law Statutes Allow for Alternative Di spute Resolution (ADR)

The Special Marriage Act of 1954 and Hindu Marridge of 1955, hereafter referred as SMA
and HMA respectively, both require reconciliatios mandatory. Other Indian matrimonial
legislations, on the contrary, do not contain sur@visions, hence in other circumstances, there
is no legal obligation to settle or try to reachagneement.

According to section 23(2) of Hindu Marriage Adtremedy is sought on the majority of the
HMA's Section 13 fault grounds for divorce, the anust first make every effort to reconcile
the parties before issuing any remedy under itti@e@3(3) of the HMA provides that if the
court believes or at the request of the partiegrtcinks that it is reasonable and just for
reconciliation; the court may adjourn the procegdifor a reasonable period of time not to
exceed 15 days. As a result, Hindu law encouragesnciliation and rapprochement before
terminating a Hindu marriage.

In terms of requirements, Sections 34(2) and 3d{3he Special Marriage Act are similar to
Sections 23(2) and 23(3) of the Hindu Marriage Aetspite the fact that marriages contracted
under the Special Marriage Act lack the sacrameratiaire of those solemnised under the Hindu
Marriage Act, the Indian Parliament has kept thecedures for marriage reconciliation in
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place. It's worth mentioning that the clauses dhbdegislations are nearly identical, and both
require that every reasonable effort be made teeaelreconciliation.

Additional Preventive Measures under the Hindu Marriage Act of 1955

It may be interesting to read Section 14(1) of @A, which provides that "notwithstanding
anything in this Act, no court shall be competemtatcept any petition for dissolution of
marriage by decree of divorfg€unless one year has elapsed since the daterdbge)." As a
result, The HMA prohibits filing petition for thauppose of seeking divorce within the first year
of marriage (section 14). The reasoning behind ghiwision is to encourage parties to settle
and reconcile rather than divorce quickly.

The HMA also states this in section 14(2) tHat disposing of any application under this
section for leave to present a petition for divobegore the (expiration of one yehfjom the
date of marriage, the court shall have regard te thterests of any children of the marriage
and to the question whether there is a reasonafmegbility of a reconciliation between the
parties before the expiration of the (said one yearSimilar provisions and prohibitions are
included in Section 29 of the SMA.

Petition for Divorce by Mutual Agreement

Both the HMA's Section 13B and the SMA's Sectiomp&8/ide for divorce by mutual consent.
However, it is not given immediately, and both @atmust file a joint motion in the first
instance, and must wait at least 6 months but ne thhan 18 months for the second request for
a divorce by mutual consent to be validated. Sinpitavisions and prohibitions are included in
Section 28 of the SMA. The reasoning behind thesgigions is to allow for reconciliation
between the first and second motions during a thghghase. It must be mentioned, however,
that HMA and SMA both require the court to undeetagconciliatiof It is a court-mandated
and statutory requirement that cannot be excused.

Family Courts Act

The Family Courts Act of 1984 was enacted by tluialm Parliament. The preamble of the Act
states: "An Act to provide for the creation of FBmCourts with a view to encourage
conciliation in, and achieve rapid settlement apdites relating to marriage and family affairs
and matters associated therewith". The Act required=amily Court to make every effort in
the first instance to encourage reconciliation aompromise between the parties to a family
dispute. Section 9 of the Family Courts Act of 19B4/s out the requirements for
reconciliations. It mandates that Family Court med@sonable efforts to seek a settlement.

The family court might "obtain the services of admeal expert or such person (preferably a
woman where available) for the purposes of aidiegRamily Court in performing the functions

3 Substituted by Act 68 of 1976, Section 9 for dertaords.

4 Substituted by Act 68 of 1976, Section 9, for “eapion of three years” (w.e.f. 27-5-1976).
5 Substituted by Act 68 of 1976, Section 9, for tsthiree years” (w.e.f. 27-5-1976).

6 Pramila v. Ajit AIR 1989 Pat 163: (1989) 2 DMC 466.
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imposed by this Act,” according to Section 12 of #het. Again, the thinking, rationale, and
motivation behind this Act's provision of professab expert services is to give counselling,
expert aid, and qualified mediators. We may staéthis is a good piece of law that allows for
reconciliation in the Indian marital court system.

Judicial Pronouncements

The legislative is responsible for drafting and adieg laws, but the judiciary is responsible
for developing and interpreting them in light oétrequirements and conditions of society. It
would be very helpful to discuss and quote somermenoteworthy Indian court rulings that
have underscored and highlighted the critical Meegositive Indian legislation addressing
mandated reconciliation procedures.

In the matter oflagraj Singh v. Bir Pal Kaur’, the Indian Apex Court was asked to interpret
Section 23 of the Hindu Marriage Act, 1955, OrdetXIA of the Civil Procedure Code, 1908,
and the court's responsibilities. In a historicisien, the Supreme Court ruled that:

“It is ample clear that a court is expected andmebeund, to make all attempts at reconciliation
and section 23(2) is a salutary provision, whickjuies the court to make endeavour in the
first instance to bring about a reconciliation betn the parties.”

In the case oBaljinder Kaur v. Hardeep Singh®, the Supreme Court once again stated that:
“emphasis should always be on preserving the st of marriage. That is the basic
requirement of law. One may refer to the objectare reasons of the Family Courts Act, 1984.
For the purpose of settlement of family disputeghamsis is laid on conciliation and achieving
socially desirable result and eliminating adhereneeigid rules of procedure and evidence.”

Apex Court also observett is now obligatory on the part of the Family Cato endeavour,

in the first instance to effect a reconciliation settlement between the parties to a family
dispute. Even where the Family Courts are not fonatg, the objects and principles
underlying the constitution of these courts cankket in view by the Civil Courts trying
matrimonial causes.”®Section 23 of the Hindu Marriage Act of 1955, adiog to the
Supreme Court, applies to all matrimonial courts.

The Supreme Court upheld a case settlement madieeb®elhi mediation centre iAviral
Bhatla v. Bhavana Bhatla™, applauding the expeditious manner in which theigm were
assisted in reaching an agreement by the mediegéntre of Delhi High Court. The Supreme
Court of India has also made a statement abouytrtitdematic phenomenon of a large number
of divorce or judicial separation cases. The Supr@uourt held irGaurav Nagpal v. Sumedha

7JT 2007 (3) SC 389.

8 AIR 1998 SC 764 Para 9 of the judgment.
9 Para 10 and 11 of the judgment.

10 para 15 of the judgment.

112009 SCC (3) 448.
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Nagpal*?, that“the availability of such a course should not nesasly induce a person to seek
divorce unless the marriage has irretrievably brnokwn. Efforts should be made to achieve
conciliation in order to close the communicatiorpghat leads to such adverse outcomes. The
emphasis should be on saving the marriage rathaar ireaking it, especially when the children
are bearing the brunt of the split.”

On the basis of a combined reading of the abovetiored judgments, it can be concluded that
the importance of attempting mandated reconciliapoocedures is becoming increasingly
apparent, with superior Indian courts steppingiarnend the record where matrimonial courts
have failed to do so.

Mr. Justice A.M. Ahmadi, the former Chief Justiddradia, emphasized on the importance of
fostering ADR as a technique of resolving disputes:

“While we encourage Alternative Dispute Resolutisechanisms, we must create a culture for
settlement of disputes through these mechanismes&Jthe members of the Bar encourage
their clients to settle their disputes through négtions, such mechanisms cannot succeed.”

Conclusion and Suggestions

For a long time, formal courts have played an irtgorand leading role in the justice delivery
system. These formal courts use an adversariabappywhich makes litigation a never-ending
process. Litigation's adversarial tone is detrirakttt the social and personal relationships that
must be maintained. It does not foster a climateonfipromise, cooperation, and consensus,
which is the most basic prerequisite in matrimopiablems.

Due to the shortcomings of the previous systemggfude resolution, new solutions for dispute
settlement in lieu of litigation have been devebhpEne concept of speedy justice sparked the
development of Alternative Dispute Resolution (ADP)ocedures. Not only have these
alternative ways played an important role in thenimistration of justice, but some have fared
substantially better than others. The benefitsheb¢ strategies, on the other hand, have not
been completely explored as they should be. Theécagipn of these strategies still has room
for improvement. Forced marriages, honour killilys-in partnerships, juvenile delinquency,
surrogacy, and inter-country adoptions are amoagidw generation's issues confronting the
nuclear Indian family today.

The framers of traditional family law never imagiit@e socioeconomic complexities that have
recently emerged. The failure of statute law torassl these types of scenarios has further
exacerbated family law difficulties. Supreme CoirtJagraj Singh v. Birpal Kaur®® case
observed, Matters of the family, which can be repaired, naesimediated and settled by sewing
and patchwork. Human relationships must be bongeseltlement and, as far as possible, not
litigated in court.”

12 AIR 2009 SC 557.
13 AIR 2007 SC 2083.
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Again, inGaurav Nagpal v. Sumedha Nagpal**, the Supreme Court noted thafforts should

be made to bring about conciliation and to bridgentnunication gaps so as to prevent people
from rushing to courts If alternative dispute resolution proceduresildobe given equal
weight in practise and professional training, ituleb be vital for the legal system. A
comprehensive approach to justice will be more ctiffe, as it recognises that different
techniques or methods of resolution are permissibte beneficial for different types of legal
challenges.

Suggestions
The following are some suggestions that, if impleted, could aid in the promotion of
alternative dispute resolution, especially in teeotution of marriage disputes:

1. Ideal training programmes for judges and advocsitesild be developed in order to
expedite the resolution of cases and to enable tbeentify instances that may be
suitable for mediation or that would be appropriateusing a specific type of ADR.

2. In the legal education curriculum, formal adjusttseshould be made. Alternative
conflict resolution should be required in all laghsol curricula. Arbitration law should
be taught in law schools as a specialised sulijegal education should be geared at
teaching law students’ creative approaches to icbrgettlement. Even in personal
legislation, ADR should be included as an inheempect of conflict resolution.

3. For marriage cases, a provision equivalent to @ec80 of the CPC should be
implemented. When a person is needed to file g besmay be required to provide the
affected party two months' notice. He shall provadeaffidavit with his plaint, stating
the fact of service of notice, as well as a copthefplaint, while presenting his case in
court. If a matter is urgent and giving notice wbdéfeat the purpose, the Court might
waive the notice requirement and hear the plaimtifpetitioner, who must provide
grounds for the urgency. After giving notice, thaimt/petition can be returned for
filing if the urgency is not established. This wplomote pre-litigation mediation and
dispute resolution.

4. More Family Courts are required and urgently neadetkr the Family Courts Act of
1984. These Family Courts will use alternative disgesolution (ADR) to aid in the
resolution of family law issues. At the absolutase a Family Court should be
established in each District, with enough infrastee, staff, and other support systems
in place.

5. Family Courts should serve as a pleasant, cormijidbrum, with CPC, Cr.P.C., and
Evidence Act procedures not being closely follow@therwise, the Family Courts will
be unable to fulfil its mandate, and the partiel ke denied access to justice on a
timely basis.

6. Family courts should hear cases involving marriatjeorce, and children. Trained
counsellors, mediators, and advisers should bestedlito help resolve these
disagreements amicably. The spirit of conciliatuast be included into the appellate

14 AIR 2009 SC 557.
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jurisdiction of superior courts.

7. While there are laws in place to encourage the afSADR approaches, the

infrastructure, professional help, and means bychviiiese beneficial reconciliation
procedures are to be executed are insufficientoédgmplementation framework is
essential; thus, the legislator must help, assmnt,implement ADR.
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Hate Speech and The Democracy: An Analysis

Dr. Surendra Pratap Singh*

Introduction

Hate speech is a challenging issue plaguing thieesbcial media. While better models for
hate speech detection are continuously being deed|ahere is little research on the bias and
interpretability aspects of hate speech. Rightsteeornerstone of individual autonomy. They
are guaranteed as limits on the power of Stitedemocratic societies they have been granted
to protect individual from undue State interfererfeeeedom of expression has been enshrined
in article 19 of the Universal Declaration on HunRights. It is considered to be one of the
most significant rights as it allows a person taiatself-fulfilment and strengthen the capacity
to fully enjoy freedont.

The Constitution acknowledges that liberty cannetasolute or uncontrolled and makes
provisions in clauses (2) to (6) of article 19 awiing the State to restrict the exercise of the
freedom guaranteed under that article within thetd specified in those clauses. Thus, clause
(2) of article 19, as subsequently amended by thest@ution (First Amendment) Act, 1951
and the Constitution (Sixteenth Amendment) Act, 3,9énabled the legislature to impose
reasonable restrictions on the exercise of the tmfreedom of speech and expression in the
interests of (i) the security of the State and seigaty and integrity of India, (ii) friendly
relations with foreign States, (iii)public ordery)(decency or morality, or in relation to
contempt of court, defamation or incitement to #arae.

In a plural democracy, there is always a confletineen different narratives and interpretation
of what constitutes public interest. Democracyvibsion disagreements provided they do not
cross the boundaries of civil discourse. Critigad dissenting voices are important for a vibrant
society. However, care must be taken to preventiguliscourse from becoming a tool to
promote speech inimical to public order. The motlexercise, the context and the extent of
abuse of freedom are important in determining thet@urs of permissible restrictions. The
State therefore assumes an important role in enguhiat freedoms are not exercised in an
unconstitutional mannémhis paper aims to discus the hate speech andnjtication on
society for which the relevant statutory provisiansl judicial pronouncements are highlighted.
The methodology that has been followed for thewision is doctrinal.

1 Associate Professor, A.P.N.P.G. College, Basti U.P.

2J.S. Mill, On Liberty and Utilitarianism 4 (Banta@iassic, New York, 2008).

3U.N.G.A. Res. 217 A (lll), 1948.

4 Steffen Schmidt and 1l Mack C. Shelley, Barbara Baret. al., American Government and Politics Td@gngage
Learning, USA, 2014).

5 Law Commission of India 267Report.
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Meaning and Concept of Hate Speech

Hate speech generally is an incitement to hatrigdgpily against a group of persons defined in
terms of race, ethnicity, gender, sexual orientatieligious belief and the like (sections 153A,
295A read with section 298 IPC). Hate speech smaaotive concept, and there is no universally
accepted definition of it in international humaghts law. Many would claim they can identify
“hate speech” where they see it, but the critasiadbing so are often elusive or contradictory.
The idea is that the concept “hate speech” migla bemplex concept, composed of two basic
conceptdateandspeech Thus, hate speech is any word written or spokams, visible
representations within the hearing or sight of is@e with the intention to cause fear or alarm,
or incitement to violence.

Hate speech poses complex challenges to freedospedch and expression. Individuals
believe in stereotypes that are ingrained in thaimds and these stereotypes lead them to
believe that a class or group of persons are mféoi them and as such cannot have the same
rights as them. The stubbornness to stick to acpéat ideology without caring for the right to
co-exist peacefully adds further fuel to the fifehate speech. The constitutional approach to
these challenges has been far from uniform as thendaries between impermissible
propagation of hatred and protected speech vaosagurisdictions.

Hate Speech and the Statutory Provisions

The Indian Penal Code 1860

Right to speech is the essence of the liberty gchander article 21 of the Constitution. One of
the greatest challenges before the principle adrearhy and free speech principle is to ensure
that this liberty is not exercised to the detrimeinany individual or the disadvantaged section
of the society. Presently, in our country the faflog legislations have bearing on hate speech,
namely: - (i) Section 124A of the Indian Penal Catk60 (hereinafter IPC. Section 153A IPC
penalises sedition. Section 153B IPC penalisesutatpns, assertions prejudicial to national-
integration’. Section 295A IPC penalises ‘delitterand malicious acts, intended to outrage
religious feelings of any class by insulting itéigien or religious beliefs’. Section 298 IPC
penalises ‘uttering, words, etc., with deliberateent to wound the religious feelings of any
person.

The Representation of The People Act, 1951

Section 8 disqualifies a person from contestingtila if he is convicted for indulging in acts
amounting to illegitimate use of freedom of speedid expression. Section 123(3A) and
section 125 prohibits promotion of enmity on grosird religion, race, caste, community or
language in connection with election as a corrigtteral practice and prohibits it. (iii) the
Protection of Civil Rights Act, 1955. Section 7 pkges incitement to, and encouragement of
untouchability through words, either spoken or terit or by signs or by visible representations
or otherwise.

The Criminal Procedure Code 1973
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Section 107 empowers the Executive Magistrate éggmt a person from committing a breach
of the peace or disturb the public 8 tranquillityto do any wrongful act that may probably
cause breach of the peace or disturb the publgtiflity. Section 144 empowers the District
Magistrate, a Sub-divisional Magistrate or any oteecutive Magistrate specially empowered
by the State Government in this behalf to issuemrdurgent cases of nuisance or apprehended
danger. The above offences are cognizable. Thu® $arious repercussions on liberties of
citizens and empower a police officer to arreshaiitt orders from a magistrate and without a
warrant as in section 155 CrPC.

Role of Judiciary and the Heat Speech

Hate speech can be curtailed under article 19{2he grounds of public order, incitement to
offence and security of the State. The SupremetQo@rij Bhushan v. State of Defropined
that public order was allied to the public safetyl @onsidered equivalent to security of the
State. This interpretation was validated by thetfdonstitution Amendment, when public order
was inserted as a ground of restriction under 1®${@)vever, inRam Manohar Lohiya v. State
of Bihar, Supreme Court distinguished law and order, pulniiter and security of State from
each other. Observing that: One has to imagine ttwacentric circles. Law and order represent
the largest circle within which is the next cirodpresenting public order and the smallest circle
represents security of State. It is then easy ¢disat an act may affect law and order but not
public order just as an act may affect public ofulgrnot security of the State.

In Ramiji Lal Modi v. State of U.Pthe Supreme Court upheld the constitutional viglidf this
section 295A19 IPC and ruled that this section admepenalise every act of insult to or attempt
to ‘insult the religion or the religious beliefsatlass of citizens but it penalises only thoge ac
of insults to or those varieties of attempts taiitthe religion or the religious beliefs of a das
of citizens, which are perpetrated with the debiberand malicious intention of outraging the
religious feelings of that class.’20 It was alsddhby the Court that the expression in the
‘interest of public order’ mentioned in article 29¢s much wider that ‘maintenance of public
order.

In Shreya Singhal v. Union of Indiathe court declared section 66 A of the Information
Technology Act invalid as it did not establish gmgximate relationship between the restriction
and the act. It was opined that: ...the nexus betwlemessage and action that may be taken
based on the message is conspicuously absente-ish@y ingredient in this offence of inciting
anybody to do anything which a reasonable man wthéd say would have the tendency of
being an immediate threat to public safety or tedlfity. The context of speech plays an
important role in determining its legitimacy undeticle 19(1)(a) of the Constitution. Btate

of Maharasthra v. Sangharaj Damodar Rupawatee Court observed that the effect of the

6 AIR 1950 SC 129.
7 AIR 1966 SC 740.
8 AIR 1957 SC 620.
9 AIR 2015 SC 1523.
10(2010) 7 SCC 398
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words used in the offending material must be judgech the standards of reasonable strong-
mind.

Hate Speech and its effect

Hate speech is an expression which is likely tsealistress or offend other individuals on the
basis of their association with a particular graupncite hostility towards them. There is no
general legal definition of hate speech, perhapthi® apprehension that setting a standard for
determining unwarranted speech may lead to suppress$ this liberty!! Free speech has
always been considered to be the quintessencespf democracy. The doctrine of free speech
has evolved as a bulwark against state’s powegdalate speech. The liberal doctrine was a
measure against the undemocratic power of the state

The greater value accorded to the expressiongistheme of rights, explains the reluctance of
the law makers and judiciary in creating exceptitvad may curtail the spirit of this freedom.
Perhaps, this is the reason behind the reluctandefining hate speechPolitical speeches
often assume a divisive tone in order to explodiagrejudices for electoral gains. However,
this discourse must take place in an environmeat ttoes not foster abusive or hateful
sentiments. Though, political rivalry might encageahe use of unwarranted language, it is
unwise to restrict speech that merely showcase®ttncy to evoke unwanted circumstances
without intention.

Conclusion

In view of the above, it appears that hate speestilli subject to wider intellectual and academic
debate. Hate speech poses complex challengesddofre of speech and expression. The
constitutional approach to these challenges hasfaeéom uniform as the boundaries between
impermissible propagation of hatred and protecpeesh vary across jurisdictions.

What is at issue is the criminalisation of hateegipeand how the existing laws look at it. Since
it is entrenched in the constitutional right ofddem of speech and expression, “hate speech”
has been manipulated by many in different waystoese their ulterior motive under the garb
of such right and the law courts in absence ofrcfravisions in IPC suggested that new
provisions in IPC are required to be incorporatedddress the issues elaborately dealt with in
the preceding paragraphs. It is time that peofte tastand against public and campus hate
speech, minorities feel attacked and harassed by it

The only way to fix the problem is by shedding tighthe issue. It is the time that the proposal
of Viswanathan Committee (2019) to insert Sectith® C (b) and Section 505 A in the IPC to
make the incitement to commit an offence on grouwfd®ligion, race, caste or community,
sex, gender identity, sexual orientation, placeidh, residence, language, disability or tribe
should be made punishable and the punishment sheulg to two years along with Rs. 5,000
fines.

11 Supra notet p.15.
12 bid.
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For a country like India with a massive populatidiverse backgrounds and culture, subjects
like hate speech become a complex issue to delalasitt is difficult to differentiate between
free and hate speech. Several factors are to ®dewad while restraining speeches like the
number of strong opinions, offensive to certain oamities, the effect on the values of dignity,
liberty, and equality. Certainly, there are lawsgach atrocities but a major part of work is still
left. Therefore, giving a proper definition to hapeech would be the first step to deal with the

menace and other initiatives such as spreadingesm@as amongst the public is the need of the
hour.



